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If You Need Me, Call Me:
A Narrative of Alvin Dwight Pettit’s Life and Career with Particular Emphasis on
Pettit v. Board of Harford County and Pettit v. United States
L. Introduction
As students were leaving Randallstown High School after a charity basketball game,
there was a shooting in the parking lot.! One of the students present, Ronald Johnson, was

arrested. After five weeks in jail, the charges were dropped. His attorney had successfully

argued that there was no evidence linking Johnson to the gun or the incident. When he was

w2

released, Johnson was quoted as saying, “God is good and so is my lawyer.” “ His lawyer was A.

Dwight Pettit, one of the most prominent attorneys in Baltimore, Maryland. Dwight’s® forty-
year legal career has been full of successful litigations. The walls of his Baltimore City law
office are covered with headlines attesting to his judicial triumphs. But he also has framed
articles of his losses. Recently, Dwight sued the local police department on behalf of Gerard
Mungo, a seven-year-old boy who was allegedly violently pulled off of his dirt bike and
ha_mdcuffed by Baltimore City Police officers.* Although the case was dismissed, a picture of
Dwight and Mungo hangs as a reminder of why virtuous and diligent lawyers are needed.
Dwight is well aware that social progress can be effectuated in courtrooms. He has frequently

been involved in lawsuits representing struggles against racism and other social injustices. This

* willis, Laurie. “Owings Mills man freed in Randallstown shooting: Police conclude Johnson played no role in
violence outside high school.” Baltimore Sun. 12 June 2004,
z
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* Throughout this paper, Mr. Alvin Dwight Pettit, Esq. will be referred to as Dwight. This is not indicative of
disrespect. Rather, because his father George Pettit is also frequently mentioned, their given names will be used

solely in arder to avoid confusion.
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paper will detail two such cases. Although Dwight’s early life, his education, and his political
endeavors will be discussed succinctly, Pettit v. Board of Education of Harford County’ and
Pettit v. United States® will be described more comprehensively.
IL Prﬁcedural History of Pettit v. Board of Education of Harford County

One year after the Supreme Court of the United States decided in Brown v. Board of
Education of Topeka that racial segregation of public schools was unconstitutional, the Court
reconvened to issue the directives concerning the implementation of desegregation.” The Court
considered the entrenched nature of segregation and the diverse methods it had been applied and
issued declaratives as to by whom and by what means the principles espoused in Brown should
be implemented.® Chief Justice Warren conferred this responsibility on locat school authorities
and the courts which originally heard school segregation cases.” Warren urged Jocalities to act
on the new principles promptly and to move toward full compliance with them “with all
deliberate speed.”w

Two years later, in 1957, the District Court of Maryland performed such a task when it
decided Moore v. Board of Education of Harford County.'" At the time, Harford County was a
primarily rural county with the exception of two government reservations in the southem portion
of the county, the Aberdeen Proving Ground at Aberdeen and the Army Chemical Center at
Edgewood. There were approximately 14,000 students in the public schools of Harford County,

consisting of about ten percent Black students.'” The Jocal Board of Education organized the
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school system so that students would attend six years of elementary school, three years of junior
high school, and three years of senior high school."> Before the Brown decision, the segregated
white high schools of Bel Air, North Harford, Edgewood, and Aberdeen were combined junior
and senior high schools while the formerly segregated Black schools of Hickory and Havre de
Grace were “consolidated schools,” which combined elementary, junior high, and sentor high

classes.'

On June 30, 1955, one month after the second Brown v. Board of Education opinion, the
Board of Education of Harford County created the Citizens Consultant Committee, an advisory
organization comprised of thirty-six individuals from around the county, five of whom were
Black. The Committee’s task was to analyze the optimal procedure to implement desegregation
of the public schools in Harford County and to provide these findings to the Board of
Education."” On November 29, 1955, twenty-one Black students brought suit in the District
Court of Maryland against the Board of Education of Harford County, President of the school
board David G. Harry, and Superintendent of Harford County Schools Charles W. Willis.'® The
plaintiffs alleged that the Board had “refused to desegregate the schools within its jurisdiction
and has not devised a plan for such desegregation,” and asked that “The Court advance this cause
on the docket and order a speedy hearing of the application for preliminary injunction and the
application for permanent injunction according to law.”!

On February 27, 1956, the Citizens Consultant Committee held a meeting,'® at which

they unanimously agreed to adopt the following resolution:

B .
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To recommend to the Board of Education for Harford County that any child regardless of
race may make individual application to the Board of Education to be admitted to a
school other than the one attended by such child, and the admissions to be granted by the
Board of Education in accordance with such rules and regulations as it may adopt and in
accordance with the available facilities in such schools; effective for the school year
beginning September, 1956."
Shortly thereafter, the defendants filed a motion to dismiss the complaint. On March 9,
1956, a hearing on the matter of Civil Action No. 8615 was held before Chief Judge Thomsen.
Their attorneys, Edward C. Wilson, Jr. and Wilson K. Barnes, argued that the case was moot
because the Board of Education of Harford County had approved the recommendation offered by
the Citizens Consultant Committee. Wilson read the recommendation into the record and said,
“Since that plan embraces the relief prayed for, I think that takes care of that, and I want to call
that to Your Honor's attention.”! Counsel for plaintiffs, including Tucker R. Dearing, Juanita
Jackson Mitchell, Robert B. Watts, and Jack Greenberg, accepted that if the resolution were
adopted by the Board of Education, the suit would not be necessary, but asked Judge Thomsen to
enter into a consent decree embodying the terms of the resolution.”> Wilson replied that he did
not think that the District Court should enter a consent decree because the relief prayed for was
the policy adopted by the Board. He concluded, “I think the complaint should be dismissed in
open court because there is really nothing before the Court to effectuate.””

Chief Judge Thomsen then decided to allow counsel to discuss the matter off the record.

When court reconvehed, Jack Greenberg said, “[W]e have told counsel for the defendants that
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we are sure they are proceeding in good faith and this plan is acceptable to us, and we wiil
dismiss our suit...”**

Three months later, outside of court, on June 6, 1956, the Board of Education adopted the
following “Transfer Policy™:

If a child desires to attend a school other than the one in which he is enrolled or

registered, it will be necessary for his parents to request a transfer... All applications for

transfer must state the reason for the request, and must be approved by the principal of
the school which the pupil is now attending... Applications for transfer will be handled
through the usual and normal channels now operating under the jurisdiction of the Board
of Education and its executive officer, the Superintendent of Schools... While the Board
has no intentions of compelling a pupil to attend a specific school or of denying him the
privilege of transferring to another school, the Board reserves the right during the period
of transition to delay or deny the admission of a pupil to any school, if it deems such
action wise and necessary for any good and sufficient reason.”

On August 1, 1956, the Board of Education adopted a “Desegregation Policy.” This
document was primarily comprised of a recitation of the appointment of the Citizens Consultant
Committee, the recommendation made by that Committee, the resolution adopted by the Board
* of Education on March 7, 1956, and the transfer policy adopted by the Board in June.® Under
these policies, sixty Black students applied to transfer to the formerly-white neighborhood
school.?” Fifteen applicants were granted admission while the remaining forty-five were refused.
These applicants did not appeal to the State Board of Education from the action of the County
Superintendent denying their requests for transfer. On August 28, 1956, the parents of Stephen

Moore, Jr., Dennis Spriggs, Roslyn Slade, and Patricia Garland, four students who were dented

transfers, filed suit in the District Court of Maryland.” At that trial, Chief Justice Thomsen
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refrained from ruling.”® Instead, he postponed judgment until the plaintiffs had an opportunity to

appeal to the State Board.

Following that decision, the four plaintiffs filed appeals with the State Board of
Education from the refusal of the Superintendent of Schools of Harford County to grant their
transfer requests. After a hearing, the State Board dismissed the appeals.®® In addition, the
Board reiterated their central desegregation strategy and then agreed to the following temporary

modification for evaluating transfer requests to high schools:

Beginning in September, 1957, transfers will be considered for admission to the high
schools of Harford County. Any student wishing to transfer to a school nearer his home
must make application to the Board of Education between July 1 and July 15. Such
application will be evaluated by a committee consisting of the high school principals of
the two schools concerned, the Director of Instruction, and the county supervisors
working in these schools. These applications will be approved or disapproved on the
bastis of the probability of success and adjustment of each individual pupil, and the
committee will utilize the best professional measures of both achievement and adjustment
that can be obtained in each individual situation. This will include, but not be limited to,
the results of both standardized intelligence and achievement tests, with due
consideration being given to grade level achievements, both with respect to ability and
with respect to the grade into which transfer is being requested.31

Justice Thomsen recognized that the plaintiffs were concerned that the plan would not be
carried out in good faith and consequently entered a decree which affirmed the rights of
individual children under the plan.*?

As aresult of the local desegregation plan, the elementary schools of Harford County
were desegregated expeditiously. Eleven out of the eighteen elementary schools were
completely desegregated in 1957, three more by 1958, and the remaining four in 1959.* The

reason for the delay in desegregating the last seven schools was that the County Board and
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Superintendent thought that the problems associated with desegregation could best be solved in
schools that were not overcrowded and where the teachers were not further burdened by having
overcrowded classrooms.”® According to the District Court of Maryland, the student surplus
factor would not justify unreasonabie delay, but would justify a delay of one or two years.

High schools, however, were viewed with more suspicion and caution. Superintendent
Willis testified that high school transfer students expertence more problems than those who enter
in the seventh grade, which is the lowest grade in the Harford County high schools.>® Willis
believed that after a year in the high schools, social groups, athletic groups, and subject-interest
groups have already formed. Therefore, a stair step desegregation process was allowed to occur
by which each year, one more advanced grade was desegregated. As a result of this plan, sixth
grade graduates would be admitted to junior high schools for the first time in September 1958
and would subsequently proceed through high schools in the next higher grade each year. This
would lead to the complete desegregation of all schools of Harford County by September of
1963.
I11. Personal History of Pettit v. Board of Education of Harford County

As of October 1958, however, grades eight through twelve were not yet desegregated.
While the schools were following the step deseg-regation plan, Alvin Dwight Pettit was in one
grade above the desegregated class. Dwight was born on September 29, 1945 in Rutherfordton,
North Carolina. At the time, his mother was working as a beautician and his father, George
Pettit, was attending A&T State University studying to become an engineer. After graduation,
the Pettit family relocated to Greensboro where George had accepted a position as a professor.

In 1950, George has hired as an engineer at Fort Holabird and the family moved to Dundalk,

1,
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Maryland. Two years later, the family relocated to Turner Station and in 1958, when George
was transferred to Aberdeen Proving Ground, his family took up reéidence on the base.

Because of his family’s frequent moves, Dwight attended various elementary and middle
schools. In 1958, when the Pettit family lived in Baltimore County, Dwight attended Sparrows
Point Elementary School through the fifth grade. This was a racially-segregated elementary
schoo! with a separate facility for African-American students. Dwight then completed the sixth
and seventh grades in Sollers Point High School, “which serve[d} principally the Negro
population in the Dundalk area of Baltimore County.” It was during his eighth grade year at that
school that Dwight’s father, George Pettit, obtained employment at the Aberdeen Proving
Grounds and the Pettit family moved to the Wherry Housing Project at Aberdeen in Harford
County. George wanted Dwight to enter the eighth grade at the Aberdeen High School, but the
principal of that school referred him to the Director of Instruction of the Harford County
Schools, who told George that Dwight would have to attend the Havre de Grace Consolidated
School during the 1958-59 academic year and make application for transfer to the Aberdeen
High School in July 1959. George Pettit was dissatisfied with this advice, but with the guidance
of a lawyer, he agreed to follow these instructions. On July 7, 1959, George submitted a written
request to the Board of Education of Harford Court for the transfer of his son from Havre de
Grace Consolidated High School to Aberdeen High School and gave as his reason “for the
advantage of the pupil in his preparation for higher education.”

On July 24, 1959, the Committee met and discussed Pettit’s request along with four
others. For two hours the committee rev_iewed the five applicants’ intelligence and achievement
tests and their grades. They also considered the personalities of each student, their general

attitude in school, and their ability to adjust in school situations. This personal information was



provided by the principal of Havre de Grace Consolidated High School and committee member.
While approving three of the applicants, the Committee denied the applications of Phyllis
Alphonzia Grinage and Alvin Dwight Pettit.>® A letter, dated August 10, 1959, from the
Superintendent of Schools informed George Pettit of this decision.

One week later, on August 17, 1959, the Pettits’ original attorneys, James B. McCloskey
and O. Daniel Kadan, filed an appeal to the State Board of Education. The State Board granted a
hearing, after which it filed an opinion and order, which concluded that a committee was
required to meet under the Moore requirements and such a committee met to discuss Dwight’s
transfer.

Meanwhile, because of his disappointment with the ninth grade curriculum at Havre de
Grace Consolidated School, George sent Dwight to William H. Lemmel Junior High School in
Baltimore City.*” Although that school was legally desegregated, due to its location, the student
body was almost entirely Black. The Pettit family had to pay $255 for one year's tuition in
addition to Dwight's board and lodging in Baltimore. Frustrated by these developments and the
lack of cooperation from the Board of Education of Harfc;rd County, George, Vice President of
the local NAACP chapter, contacted Juanita Mitchell of the NAACP Legal Defense Fund. After
hearing an explanation of George’s case, Mitchell sought approval to proceed from national
headquarters, including Thurgood Marshall, who agreed to accept the case. Mitchell then filed a
claim in the District Court of Maryland alleging racial discrimination prohibited by Brown v.
Board.>®

George’s attorneys first claimed that “since the entry of the decree of the District Court in

the Moore case approving a stair-step integration plan for the High Schools of Harford County
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circumstances have so changed that there are no ionger any equitable considerations entitling
defendants to postpone the constitutional rights of the complainant and others similarly
situated.”™ The District Court, however, believed that this was a superficial claim. No support
was offered in the complaint and no evidence was provided in court to support the assertion that
“circumstances” had changed.

George next raised the issue of whether his son’s demial was justified under the policy.
The evidence the Committee reviewed included Dwight’s grades at Sollers Point in 1956-57 and
1957-58 and at Havre de Grace in 1958-59. At the Havre de Grace, he received ‘C’ (Fair) in
three subjects, ‘B’ (Good) in two, and an ‘A’ (Excellent) in one subject.*® The Committee
reviewed two test results of Dwight’s during the meeting: a California Achievement test from
February 1956, while Dwight was in the fifth grade, which showed a grade equivalent of 5.4, as
against an average of 5.5, and an intelligence test from October 1957, which showed an 1Q of 90.
These were the most recent tests the Committee considered.*' A standard intelligence test, which
Dwight took in September 1959, showed an IQ of 103.* The median IQ in the ninth grade at the
Aberdeen High School was 99. The Committee claimed that they did not consider the test scores
to be precise measures of intelligence, but rather used them as indicators. The Chairman of the
Committee testified that the Committee relied heavily upon the recommendation of the principal
of the Havre de Grace Consolidated School, but that recommendation was not recorded.” The
principal testified that he had advised the Committee to deny Dwight’s transfer request. The

Committee’s report stated that the reason Dwight was denied was “lack of ability and low
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achievement, as evidenced by standardized test scores and school progress reports.”** In a recent
mterview, Dwight Pettit described the pressure he personally felt during this case. At thirteen, he
did not fully understand the social ramifications of desegregation, but he was aware that there
was national attention on his academic perforrnance, including his grades as well as the
additional tests he was being given. |

Chief Justice Thomsen found that Dwight should have been admitted to the eighth grade
of the Aberdeen High School in October 1958. Thomsen noted that because Dwight was not
admitted, and because George Pettit was dissatisfied with the curriculum at the Consolidated
School, Dwight had spent his three junior high years at three different schools; in the seventh
grade at Sollers Point, the eighth at Havre de Grace Consolidated, and the ninth at the Lemmel
Junior High in Baltimore. Moreover, because Dwight would have had to enter another school in
September 1960, admission to Aberdeen was justified. Thomsen also observed that Dwight’s
recent I1Q tests showed that he was adequately intelligent for the academic curriculum at
“Aberdeen or anywhere else in Maryland.”*
IV, After Pettit v. Board of Education of Harford County

This judgment occurred over the summer allowing Dwight to immediately begin
practicing with the school’s football team. Dwight has described two instances he remembers
most significantly helped him become accepted into the school community. First, over the
summer, while he was practicing with his team, a teammate began to harass him, referring to him
in racially offensive terms. Dwight punched this teammate causing him to fall to the ground.
This initiative moment prompted the other teammates to quickly accept Dwight and consider him

worthy of respect.
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Secondly, Dwight also describes playing a football game against the all-white Wicomico
High School on their home field. In the fourth quarter, he caught the winning touchdown, and
although his team cheered, the audience was silent. His coach then began to yell that Dwight
should get on the bus, and when he returned to Aberdeen, the student body completely embraced
him.

V. Undergraduate and Law School

After graduation, Dwight began his undergraduate education at Howard University.*®
Despite the tumultuous events, such as Martin Luther King Jr.’s “I Have A Dream” speech and
the assassination of John F. Kennedy in Dwight’s freshman year, Dwight attention and focus
were primarily on academics. His father, George, had instilled within him a desire to become a
lawyer. Although George was a successful academic, he lectured Dwight about the ubiquitous
discrimination in every aspect of society. He encouraged his son to become an attorney, not
because of the prestige this profession possesses, but because he viewed the law as the only
effective tool against institutionalized racism.

The cuitural turmoil had not receded by the time Dwight entered Howard University Law
School. During his time there, Dr. Martin Luther King, Jr. was assassinated causing nationwide
hysteria. Rioting occurred in more than 100 cities, but some of the most substantial affects were
felt in Baitimore and Washington, DC. The number of rioters in DC alone reached
approximately 20,000, which left the 3,100 police officers essentially powerless. When
President Lyndon B. Johnson dispatched 13,600 federal troops, including 1,750 federalized D.C.
National Guard troops, the balance of power was restored and arrests were made by the
thousands. Howard University Law School, by request of Governor Walter Tobriner, permitted

selected students to impart legal advice to riot participants who were being arrested. Dwight,
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who was given a badge to show this authority, admits that there was not much practical advice
that he could give rioters, but his willingness to try demonstrated his fierce determination to
effectuate social change and assist those most in need.

Also during Dwight’s time at Howard University Law School, 1,200 students entered the
Administration building on March 20, 1968, in protest of various administrative decisions
including the threatened expulsion of 38 classmates who had been accused of disrupting Charter
Day. Similarly to the Martin Luther King riots, Dwight advised students on how to handle the
situation. After four days of negotiations, marshals began to knock out the lights in the building.
Dwight, in seeing this, advised the students to end the demonstration. According to reports, all
of the student demands were met favorably except the removal of President James M. Nabrit,
which, regardless, occurred two years later when Dr. James Cheek took office.

VI. After Graduation

In 1970, Dwight began working for the Smali Business Administration under President
Richard Nixon. Because he would not pass the bar exam for another three years, his duties at
SBA were fairly limited, mostly confined to preparing briefs for the Department of Justice on
fraud cases involving SBAIloans.

In 1973, Dwight passed the Maryland bar exam and partnered with Michael Mitchell,
Juanita Mitchell’s son, to form Mitchell and Pettit. A ye& later, the firm, located on 800 North
Charles Street, acquired two attorneys to become Mitchell, Pettit, Davis, and Gill. Andre
Maurice Davis is now a judge on the U.S. Court of Appeals for the Fourth Circuit, recently
having been re-nominated by President Barack Obama on April 2, 2009, and confirmed by the

Senate on November 9, 2009, Roberta Gill is Assistant Attorney General and Administrative

Prosecutor for the State of Maryland.
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VIL. Before Pettit v. United States

While attending Howard University Law School and working for the Small Business
Administration, Dwight Pettit was well aware of his father’s hostile work environment. George
would tell his son about incidences that occurred at the Aberdeen Proving Grounds at Abcrlc‘leen,
Maryland in the Human Engineering Laboratory (HEL) where he was employed as an engineer.
George described his follow employees’ numerous racist gestures, such as posting Confederate
flags around his workspace and playing Dixie on their lighters when George would speak in
meetings.

While Dwight was still attending Howard University in April of 1967, George Pettit,
working as an Electronic Engineer, GS-11, filed a formal complaint alleging that he was denied
promotion to GS-12 solely because of his race.®” The complaint was investigated by Earl R.
Haag, Deputy Equal Employment Opportunity Officer. Haag, in his Summary of Investigation,
concluded that George Pettit’s complaint was “baseless.”*®

George then requested and was granted a formal hearing. The Hearing Officer, William
J. Bivens, noted that George Pettit had been denied equal employment opportunity in four
respects; first, when his colieagues displayed Confederate flags in his work area, second, when
he attempted to speak at a panel discussion and was interrupted by the sound of Dixie playing
from a lighter as well as the subsequent laughter, third, when he was consistently referred to as
“boy” in the office, and fourth, when he was denied equal access to telephones in the office for

business purposes. Bivens also found instances in which other Black employees were denied

equal employment opportunity, specifically with respect to promotions. The report, however,

Y pettit v. 1.5, 203 Ct.CL. 207; See attachment.
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concluded that “Mr. Pettit's failure to be promoted from GS-11 to GS-12 was not the result of
racial discrimination, but rather because Mr. Pettit did not merit a promotion.™”

George’s complaint was filed primarily as a response to the decision of a supervisor,
Erickson, in January 1967, to recommend the promotion of three of George’s co-workers, Kurtz,
Emery, and Randall.>® Kurtz and Emery were shortly thereafter promoted from GS-11 to GS-12
in competitive personnel actions. Randall was promoted from GS-9 to GS-11. Bivens’ report
essentially concluded that George’s complaint was based on bitterness due to his observation that
the promotion process leads to poor morale in those disregarded or ignored.

On October 31, 1969, Bivens retired from Government service and his position as
Hearing Officer and was given to John H. Vogel, who re-assessed the conclusions made in
George Pettit’s case. Vogel’s modified report included a personal evaluation of George:

[T]here were three Negro employees at HEL who left the employment of the Labs due, in

part, to evidence of the absence of further promotion opportunity at this activity... Mr.

Pettit was an activist in working to integrate the schools in Harford County, he stayed and

fought for equality and his constitutional rights rather than accept the status quo or move

to an area where his rights would have been provided for him without conflict. Whether
he should have stayed and pursued his efforts to break the patterns of exclusion is not
relevant to this case, the results of his efforts are.”’

The report went on to recommend that the quality of George’s work be viewed in light of
the racial antagonism he faced on a daily basis. According to the revised report, George was
given eleven assigned projects; he performed above average or excellent in three; average in two,
marginally satisfactory in four, and unsatisfactory in two, Although this record did not seem

impressive, it should, argued Vogel, be evaluated against the discriminatory environment in

which George worked.
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The Army received Vogel’s report and concluded that George Pettit had, in fact, been
discriminated against. They further stated that he should have been given preferential
consideration for promotion to the next GS-12 vacancy within HEL provided he continued to
perform adequately. The Army further found that disciplinary action should have been taken
against the supervisors who refused to recommend George for promotion.

George Pettit, acting with advice from Dwight Pettit, who had just recently graduated law
school but not yet passed the bar examination, 5ccepted the Modifications of the Findings of
Fact, but appealed the recommended actions to the United States Army Materiel Command
(AMC). In his appeal, George requested an immediate promotion to GS8-12, an effective date of
such promotion retroactive to 1960, an immediate opportunity to compete for a GS-13 position,
and restitution for expenses of hearing to include attorneys’ fees.? George was shortly thereafter
promoted to a GS-12 position. A letter from Grievance Review Staff of AMC dated September
22, 1970 denied all of George Pettit’s requests besides his request for immediate promotion
which they considered satisfied, but also notified him of his right to appeal this decision to the
Board of Appeals and Review (BAR), United States Civil Service Commission, “no later than 15
days from the date [he] receive[d] this decision.”™

The fifteenth calendar day fell on Saturday, October 17, 1970 when the office was closed
for the weekend. On Monday, October 19, 1973, George called to determine if it was too late to
file an appeal. He was told to send a letter explaining his reasons for the tardiness. George
explained his delayed response in a letter dated October 20, 1970. He wrote that his supervisors
were giving him the impression that they were attempting to assist in the matter, but were not

giving any details. He explained, “It is my judgment that the lateness of my receiving details of
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management's plans were part of their design and was an attempt, on their part, to luil me into
inactivity, thereby causing me to forfeit my right of appeal.”** |

George’s appeal was denied by BAR on January 20, 1971, on the grounds of its lack of
timeliness and a Comptroller General decision denying the Commission authority to make
retroactive promotions.

On October 15, 1971, the Court of Claims decided Madrith Bennett Chambers v. United
States™, and Melvin Allison v. United States.”® These cases supported the proposition that the
Court of Claims would grant back pay when the plaintiff is able to show he or she would have
been promoted at a specific time if it were not for discrimination. Based on these decisions,
Dwight, acting on behalf of his father, petitioned the Civil Service Commission, the General
Accounting Office, Department of the Army, and Army Materiel Command for reconsideration
requesting the award of back pay. Each of these agencies denied their authority to do provide
this remedy until authorized by United States Govermment Accounting Office (GAQ, now
known as the Government Accountability Office} and therefore accepted the appeal while
deferring to the decision-making authority of the GAO.

VIIL. Pettit v. United States

On June 5, 1972, the GAO advised Dwight, that it would not follow the decisions of the
Court of Claims, but would again deny the any authority to grant retroactive pay for a claim
arising out of discrimination. In response, Dwight petitioned the Court of Claims for relief on
June 19, 1972. Dwight explains that his decision to file in the Court of Claims was largely -
motivated by imitating earlier cases he considered relevant, specifically Testan v. United States.

Both parties filed for summary judgments and a hearing was held. Dwight argued in court that

*d
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the Court of Claims should have jurisdiction to render judgment upon any claim against the
United States founded upon the United States Constitution, or any legislative act of Congress, or
any Executive Order. Specifically, he argued that the following Executive Orders explicitly
required all Government agencies to offer their employees equal opportunities in all respects
without regard to race: Dwight D. Eisenhower’s Executive Order No. 10722, 3 C.F.R. 1954-
1958 Comp., p. 384 (1957), John F. Kennedy’s Executive Order No. 10925, 3 C.F.R. 1959-1963
Comp., p. 448 (1961), Kennedy’s Executive Order 11114, 3 C.F.R. 1959-1963 Comp., p. 774
(1963), Lyndon B. Johnson’s Executive Order 11162, 3 C.F.R. 1964-1965 Comp., p. 215 (1964),
Johnson’s Executive Order 11246, 3 C.F.R. 1964-1965 Comp., p. 339 (1965), now Executive
Order 11478, 3 C.F.R. 1966-1970 Comp., p. 803 (1969), and the Regulations of the Civil Service .
Commission, 5 C.F.R. §§ 4.2 and 713.202.> Judge Nichols first held that the Court of Claims
did in fact have jurisdiction to adjudicate the claim under the “Civil Rights” Executive Orders.
This proposition, however, led to three dissenting opinions. Chief Judge Bowen, Judge Skelton,
and Judge Bennet argued that the Executive Orders relied upon did not create any judicial
remedy or expand judicial jurisdiction. Bowen stated, “It is axiomatic that this court has no
jurisdiction of a suit against the United States based upon a regulation of an executive
department if the regulation is in conflict with a law enacted by Congress. That is the case
here.”® Bowen believed Section 701 of the Civil Rights Act of 1964, 78 Stat. 253, as amended,
42 U.S.C. § 2000e(b) (1970), expressly excluded the United States from the definition of an
employer against whom a suit may be maintained to enjoin an employer from engaging in
racially discriminatory employment practices or to recover back pay. And although these

remedies were provided for in Section 706(g) of the Civil Rights Act of 1964,42 U.S. C. §

7 4d,
*1d.
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2000e-5(g), these judicial remedies were not available to employees of the Government until the
enactment of the Equal Opportunity Act of 1972, 86 Stat. 103, which, Bowen claimed without
elaboration, “had no application to plaintiff's case.” The United States Supreme Court in 1976
agreed with these dissenters’ analyses. In Testan v. United States, the Supreme Court explicitly
overruled this reasoning:

Respondents cite Allison v. United States, 451 F.2d 1035, 196 Ct.Cl. 263 (1971}, and

Pettit v. United States, as precedent... Those cases found the employees’ “entitlement” to

money damages in an Executive Order,...and to the extent that analysis is now rejected,

the analysis of Allison and Pettit is necessarily rejected.

In Pettit v. United States, the Government also argued that George Pettit’s claim was
barred by failure to exhaust administrative remedies, specificaily becauge he did not appeal the
Army Materiel Command decision to th¢ Board of Appeals and Review within the allotted time
period. Dwight Pettit, however, argued that George’s phone call to inform his supgrvisors of his
intent to appeal was itself an appeal. This argument was met favorably by all seven judges.
Judge Nicols wrote, “Pettit’s telephone call on Monday, October 19, possibly was sufficient to
constitute a timely appeal since he was not told flatly that the notice of appeal would have to be
in writing, and the call was followed up in writing shortly afterwards.”*

The majority then considered whether back pay was an available and appropriate remedy
if George Pettit could show that “but for specific instances of racial discrimination, favorable
personnel action would have been taken.”®' In making this determination, the coﬁrt analogized
and distinguished Chambers v. United States. In Chambers, it was conceded by the Government

that the African-American plaintiff would have been appointed to a clerk typist position if there

had been an absence of racial discrimination. The court in George Pettit’s case found that the

*1d.
% 1g.
*id.
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racism in his situation was comparable but less explicitly related to the failure to promote. In his
case, various investigators came to varying conclusions. After noting that other Black
professionals had left the same laboratory because of lack of equal advancement opportunity, the
AMC found that “there can be no separation of the actions of HEL in failing to promote Negroes,
who subsequently took other employment where their talents were recognized, and the instant
case of the black employee who stayed and attempted to change the system.”® The court
concluded that although this language was extremely forceful, it could not be interpreted as fully
meeting the “but for” test.

Because of the ambiguities presented by these circumstances, the Court of Claims
remanded the case to the Civil Service Commmission to hear evidence and make findings on the
“missing ¢lements,” such as the grade and pay of the position George Pettit would have filled but
for the discrimination and the date of the personnel action by which he would have filled it.

IX. After Pettit v. United States

After the case was remanded to the Army to determine damages, Dwight began
calculating what his father would have made over the years had his salary not been impeded by
racism. The Army performed a similar calculation and, after a brief negotiation between the
parties, the figure of $100,000 was settled upon. George Pettit was also promoted to a GS-14
position, but after working for three or four years in a continuously hostile environment, decided
to retire in 1980. He died of influenza in September of 1992 at the age of 70.5
X. Career as an Attorney

After failing the bar exam in Maryland, Dwight, along with twelve other African-

Americans who had also failed to pass the Maryland bar examination brought a class civil rights

-¥]
id.
® The Baltimore Sun {September 5, 1992).
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action in which they claimed that the intentional and inherently discriminatory practices of the
examiners denied them equal protection guaranteed by the Fourteenth Amendment of the
Constitution. The Maryland Bar examination was administered bi-annually. It was a two-day
test given by the Board of Examiners, a committee of three practicing attorneys, one of whom
was Black at the time, selected by the Maryland Court of Appeals. The Board was helped by
three assistant graders who were also attorneys, one of whom was Black, in preparing and
grading of the essay portion of the examination. This suit against Vincent Gingerich, Charles
Dorsey, and Dorothy Thompson, the members of the Maryland State Board of Law Examiners,
was filed in September of 1972 but there were extensive pretrial requests for information and
documentation, so the trial was not held until February of 1977.%* The hearing was held to
determine whether to grant defendants’ motion for summary judgment. Before addressing the
merits of the plaintiffs’ claims, however, the court dealt with vartous preliminary matters. The
District Court Judge Blair began his opinion by noting that the qualifications for maintaining a
class action suit had been met and that this suit may be resolved by a single jut:lge.65 Blair then
turned to the issue of standing. Because Dwight had passed the bar examination in 1973, after
the suit was filed but before the trial, the court held that he no longer had a personal interest in
the outcome and was, therefore, dismissed as a plaintiff.°® After Dwight passed the examination,
he began to act as an attorney in this suit and continued to act as a plaintiff believing that his
personal interest was in being denied admission into the profession before receiving a passing
score. Blair, however, disagreed and concluded that “Pettit ... no longer ha[s] such a personal

stake in the controversy.”® Serving as an attorney, Dwight, along with Kenneth Johnson, first

* pettit, et al. v. Gingerich, et of,, 427 F.Supp. 282 {1977).
* 1d. at 284.

& id.

7 1d. at 286.
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argued there was no a rational relationship between the Maryland Bar examination and
competency to practice law. Specifically, they claimed that the Bar examination was not
systematically created by experts and that it only tested the ability to memorize.

They further argued that the exam was culturally biased against Blacks as evidenced by
the disproportionately high failure rate. They claimed the Board had the opportunity to ascertain
the race of Bar applicants through the possible availability of the official lists to match test-
takers’ names with seat numbers, the possibility that the attorneys conducting the character
interviews could communicate racial information about candidates to the Board, the availability
of law school records, and the alleged ability of the Board to identify a “distinctive Black writing
style.”®®

The District Court granted the summary judgment finding no discriminatory intent.

Judge Blair during the trial asked the plaintiffs if they were given a pile of essays whether they
would be able to discern which ones were written by Black authors and the plaintiffs were forced
to admit that they probably could not. Blair went on to list the mechanisms used to ensure
anonymity in grading and how no one grader could ultimately decide an applicant’s fate. The
Appellate Court affirmed this decision without writing an opinion.*

A further highlight of Dwight’s legal career was Mayor and City Council of Baltimore v.
James Crockett.”® On July 19, 1974, the Mayor of Baltimore, William Donald Schaefer,
approved Ordinance No. 701, an amendment to the City's Comprehensive Rezoning Ordinance
which had been effectuated in 1971.”" The immediate effect of the amendment was to prohibit

sale or lease signs on individual residences in the parts of Baltimore which had been zoned

* (d. at 291.

% 582 F.2d 869 (4th Cir. Md. Sep 18, 1978).
™ 45 Md.App. 682 {1980},

™ id. at 683.
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“Residence and Office-Residence Districts.””> This ordinance was originaily enacted because of
fears that these signs posted in neighborhoods undergoing racial transition would create panic
selling. Ten years later, Black realtors realized the ban was not only preventing panic selling but
all selling in Baltimore. James Crockett, a realtor, owned a residence at 1929 McCulloch Street,
which was in a residential zone. He posted a “For Sale” sign on the property and when he
refused to remove it after a violation notice was issued by the City, the Mayor and City Council
of Baltimore filed a bill of complaint in the Circuit Court of Baltimore City seeking an
injunction. Crockett hired Dwight to represent him in the matter and they filed an answer in
which they admitted to ail of the aliegations in the bill but asserted that the zoning ordinance was
an unconstitutional restriction of free speech. Dwight then filed a motion for summary judgment
and the City answered claiming that there were disagreements about the material facts of the
case.

The Circuit Court of Baltimore City Judge, Ma;y Arabian, granted Crockett’s motion for
summary judgment and Judge Thompson of the Court of Special Appeals held that ordinance |
unconstitutionally prohibited speech. »

Presently, Dwight is viewed as a champion of victims of police brutality.” His recent
cases include Emma Brown, et al. v. Rodney Price, a wrongful death suit, in which Officer Price
shbt Tristin D. Little twenty-one times killing him. A jury awarded $105 million to the victim’s

family, the largest verdict ever awarded in the State of Maryland in an excessive force case by

police."'5

2 1d,

” 1d. at 691.

 see attachment.

™ The Washington Post {March 18, 2001) C.03.
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In 2000, Dwight also tried Dwight Allen, et al v. Officer Stuart Parker, et al., in which an
off-duty police officer, while driving, enraged by an argument with another driver on the road,
shot the plaintiff. Although the officer’s criminal action was overturned, the civil action
ultimately settled in 2003 for $204,900.

Additionally, in 2002, Dwight, working with William H. Murphy, Jr. and Johnnie
Cochran, was able to negotiate a $500,000 settlement in the case of Deborah C. Carr, et al. v.
Mayor and City of Baltimore, in which a police officer shot an individual in the back of the head
by while he was lying on the ground being handcuffed.”

XI. Political career

Dwight has been extremely involved in politics over the years. Firstly and most notably,
Dwight was highly active with the Jimmy Carter’s presidential campaign. In 1974, Dwight was
enthusiastically seeking a way to engage in politics when he heard Carter, who was then
Governor of Georgia, give a speech in Baltimore where he said he planned to run for President
and the audience laughed. Dwight remembered seeing a picture of Carter in the newspaper
hanging a picture of Martin Luther King, Jr. in the Georgia Capitol and that image resonated
with Dwight so much so that after Carter finished speaking, Dwight introduced himself and told
Carter that he believed he would be the next President. After Carter returned to Georgiél, a staff
person, Hamilton Jordan, called Dwight and asked him to run the Maryland campaign office. As
Dwight describes it now, “I was the Carter campaign in Maryland” through the primaries and the
general election.

After Carter won the presidency, Dwight returned to his law practice, where his clientele

had changed significantly. Although many clients felt he could not be a politician and lawyer, he

& allison Klein, Motorist gets $204,900 in road-rage settlement: Man wrongly convicted of assault on officer who
shot him in "99 incident, The Sun {Jjun 27, 2003} 1.B.
7 Del Quentin Wilber, City divuiges it settled suit for $500,000, The Sun (Nov 14, 2002) 1.B.
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was able to accept some elite clients because of his fame. The first of these corporational clients
was Fallston Hospital. After meeting a Failston staff member at a boxing match, officials from
the hospital visited Dwight’s office inquiring into what it would cost to keep him on retainer.
Durir_lg this meeting, Dwight called the White House on speaker phone, talked to Peter Bourne
(special assistant to the President on health issues). The Fallston Hospital staff, upon witnessing
this clout, told Dwight that he could name his price. Soon afterward, other hospitals called to
retain Dwight and he accepted.

Despite various attempts, Dwight has never successfuily run for public office. In 1978,
he ran for Baltimore State’s Attorney office against incumbent William A. Swisher, a white
Democrat who was extremely unpopular with the Black community. The African-American
vote, however, was divided in the primary between Dwight and Anton Keating, who urged
voters not to support Dwight because he “doesn’t have a chance.””® Ultimately, although Dwight
received about 5,000 more votes than Keating, Swisher won the seat by about 15,000 votes.” In
1984, Dwight ran for Maryland’s Seventh District congressional seat against Parren Mitchell,
one of the most respected Black politicians in Maryland. Dwight announced his inteation to run
amidst ramors that Mitchell would not be seeking re-election. Two days following Dwight’s
press conference, however, Mitchell announced he, too, would be running, and Dwight ended his
campaign citing his respect for Mitchell and his desire to dévote more time to Jesse Jackson’s
presidential campaign.®® The seat went to Parren Mitchell that year. In 1996, Dwight again ran

for Maryland’s Seventh District congressional seat, but was defeated in the primary by Elijah

Cummings.

% See attachment.
™ See attachment.
% gee attachment.
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XII1. Conclusion

Dwight has described his father as a genius. Of course, his scientific skills were
impressive, but George also had a profound understanding of societal issues. George taught
Dwight that the legal system was a mechanism for social change and civil progress. This lesson
resonated with Dwight and he has never lost sight of it. Although he rarely tries civil rights suits
after the Reagan appointees made it difficult to win in federal courts, Dwight considers police
brutality cases to be the forefront of the new civil rights movement. Anyone familiar with
Dwight’s commercials is aware of the oft-repeated phrase, “If you need me, call me.” This is not
simply a catchy slogan, but a sincere proposal to members of underrepresented, marginalized

factions of society to contact A. Dwight Pettit for the zealous advocacy often needed but rarely

available,
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184 F.Supp. 452
United States District Court D. Maryland.
ivin Dwight PETTIT, a minor, by his parent George D. Pettit

.
BOARD OF EDUCATION OF HARFORD COUNTY, David G. Harry, Ir., President, Howard $. O'Neill, Mrs. Jason T. Pate, Samuel W.

Galbreath, Mrs. Robert (Blanche S.) Fletcher, Charles W. Willis, Superintendent of Schools of Harford County.

Civ. No. 11955.

May 25, 1960.
School segregation case. The District Court, Thomsen, C.J., held that student who should have been admitted to eighth

grade of high school and whose 1.Q. was adequate for academic curriculum at that school was entitled to chance to make good in
tenth grade at that school.

Decree accordingly.
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*453 Jack Greenberg, New York City, and Tucker R. Dearing and Juanita Jackson Mitchell, Baltimore, Md., for plaintiff.

Wilson K. Barnes, Baltimore, Md., for defendants.
THOMSEN, Chief Judge.

This case presents the questions: {1) whether the plan for the desegregation of the public schools of Harford County,
adopted by defendant Board of Education and approved in Moore v. Board of Education of Harford County, D.C., 152 F.Supp. 114,
affirmed Slade v. Board of Education, 4 Cir., 252 F.2d 291, certiorari denied 357 U.5. 906, 78 S.Ct. 1151, 2 £ Ed.2d 1157, is still
equitable, or should now be disapproved: (2) whether, under the plan, the infant plaintiff was properly denied admission to the
eighth grade of the Aberdeen High School in October 1958 and to the ninth grade of that school in September 1959; and (3) whether
this Court should require defendants te admit the infant plaintiff to the tenth grade of the Aberdeen High School in September 1960,

LR LR

Discussion.
(1).

[1] B' Plaintiff's first contention is ‘that since the entry of the decree of this court in the Moore case approving a stair step
integration plan for the High Schools of Harford County circumstances have so changed that there are no longer any equitable
considerations entitling defendants to postpone the constitutional rights of the complainant and others similarly situated’.

The evidence does not show any change of circumstances, and plaintiff did not seriously attempt to prove any such change.
The modified plan is set out in detail in 152 F.Supp. at pages 116-117 and the reasons for the adoption of the plan are set out at
pages 118-119. Those reasens still obtain. The plan has worked well. All Harford County schools are now desegregated through
grade eight, they will be desegregated through grade nine in September 1960, and will be completely desegregated by September
1963. Some Negro children have elected to enter formerly white schools; some have been transferred to such schools under the
ptan; most have elected to attend the consolidated schools. The provisions ‘for the transfer of quatified students in high school
grades pending the final elimination of segregation in those grades’, see 252 F.2d 291, apply only during the transition period.
Thereafter, Negro children will be able to transfer to another high school on the same basis as white children, as they now have the
right to enter a high school on the same basis.

ETTITY"

In Harford County, as in many other Maryland counties, there are now two sets of attendance areas, which were originally
based on race. Each child, Negro or white, lives in what was formerly a white district served by a particular elementary school, and
also in what was formerly a colored district served by a particular school. Before desegregation the white child was required to enter
the white school serving his district, the Negro child the appropriate colored school. Now, however, the Negro child may enter ejther
sthool- the formerly white school serving the district in which he lives or the formerly colored consolidated school serving a
somewhat wider district. A white child has exactly the same option. No tests or other ‘factors’ are prescribed or considered in
admitting either Negro or white children to the several schools. In the Moore case, this Court said: ‘It was made clear that when an
elementary school has been desegregated, all Negro children living in the area served by that school will have the same right to
attend the school that a white child living in the same place would have, and the same option to attend that school or the
appropriate consolidated school that a white child will have. The same rule will apply to the high schools, all of which operate at

both junior high and senior high levels, as they become desegregated, grade by grade. Of course, the County Board will have the
.right to make reasonable regulations for the administration of its schools, so long as the regulations do not discriminate against
anyone because of his race; the special provisions of the June 5, 1957 resolution will apply only during the transition period.” 152
E.Supp. at pages 117-118, affirmed 252 F.2d at pages 291-292. The County Board may make reasonable regulations governing the




transfer to another school of a child who has already entered one school, provided thase regulations are made for proper
administrative or educational reasons, and do not discriminate against anyone because of his race,

So applied, as it has been in Harford County and in many other Maryland counties with respect to ail grades which have
.)een desegregated, such a system does not violate the principles announced by the Supreme Court, Brown v. Board of Education,

347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873; 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083; Cooper v. Aaron, 358 U.S. 1, 78 S.Ct. 1401, 3
L.Ed.2d 5: Schoot Board of City of Charlottesville, Va. v. Allen, 4 Cir., 240 F.2d 59; Brigas v. Etliott, D.C., E.D.5.C., on remand, 132
E.Supp. 776. The experience in Maryland, including Baltimore City,f""é shows that different individuals, both Negro and white, desire
different educational experiences. Some Negro parents have sent their children to predominantly white schools; a majority have
sent their children to schools which are entirely or predominantly colored, Many white parents have enrolled their children in
schools where a few or many Negroes have enrolled, although they could have sent them elsewhere. The evidence in this case
shows that there are at least two white children in the Lemmel Junior High School in Baltimore, where all the other pupils are
colored. The ratios vary from county to county, as would be expected in a state so diverse as Maryland. The people of Maryland
believe in such freedom of choice. It has produced constantly increasing desegregation of both public and private facilities. *458 See
Slack v. Atlantic White Tower System, D.C., 181 F.Supp. 124"

In School Board of City of Charlottesville, va. v. Allen, supra, the Fourth Circuit quoted with approval the apt language of
Judge Bryan in one of the cases then under consideration: ‘It must be remembered that the decisions of the Supreme Court of the
United States in Brown v. Board of Education, 1954 and 1955, 347 U.S. 483 {74 5.Ct. 686, 98 L.Ed. 873} and 349 U.5. 294 (75 S.Ct.
753, 99 L.Ed, 1083} do not compe! the mixing of the different races in the public schoois. No general reshuffling of the pupils in any
school system has been commanded. The order of the Court is simply that no child shall be denied admission to a school on the
basis of race or color. Indeed, just so a child is not through any form of compulsion or pressure required to stay in a certain school,
or denied transfer to another school, because of his race or color, the school heads may allow the pupil, whether white or Negro, to
go to the same school as he would have attended in the absence of the ruling of the Supreme Court. Consequently, compliance with
that ruling may well not necessitate such extensive changes in the school system as some anticipate.” 240 F.2d at page 62.

The passage quoted from Jones v. School Board of Alexandria, supra, must be read in the light of the criteria considered by
the Alexandria Board in the assignment of pupils and of the cther factors referred to in that opinion. It should not be read as
condemning the system now prevailing in the elementary grades in Harford County and which will prevail in all grades at the end of
the transition period, provided that system is so administered that there will be in fact no discrimination of any kind between Negro
children and white children in their admission to any school in the county or in their transfer from one school to another.

Plaintiff has not shown that the plan for the desegregation of the schools of Harford County, which was approved by this
Court and by the Fourth Circuit, should not be disapproved.

(2).

Should the infant plaintiff have been admitted to the eighth grade o the Aberdeen High School in October 1958 and to the
ninth grade of that school in Septémber 19597

21 Ej‘rhe Pettit family moved to Harford County in October 1958. The infant plaintiff was then attending the eighth grade
in a high schoot in Baltimore County, and sought admission to the eighth grade in the Aberdeen High School, which served the
district in which he lived. If he had been one year younger, he would have been admitted as of right to enter the seventh grade at
that school, but the Director of Instruction ruled that the infant plaintiff was required to attend the Havre de Grace Consolidated
School. At that time the Aberdeen High School offered an academic curriculum, a commercial curricuium and a general curriculum.
There was no academic curriculum. at the Havre de Grace Consolidated School. Such a curriculum was started there in grade ten in
1959-60; it begins in grade nine at Aberdeen. Since the infant plaintiff's father wished him to take the academic curriculum, to
prepare him for higher education, it is obvious that the curriculum at the Consclidated School was not equal to the curriculum at the
Aberdeen High School. Under the law as it stood before Brown v. Board of Education the Infant plaintiff would have been entitied to
relief under the separate but equal doctrine; under the law as it stands since Brown, the inequality of the curricula entitled him to
admission to the Aberdeen High School unless there were overwhelming equitable considerations to justify the denial of such relief,
Groves v, Board of Education of 5t. Mary's County, Md., D.C., 164 F.Supp. 621, 625, affirmed 4 Cir., 261 F.2d 527, 530, No such
overwhelming equitable considerations exist in this *459 case. The infant plaintiff should have been admitted to the eighth grade of

.the Aberdeen High School in October 1958.

This decision makes it unnecessary for this Court to review the action of the Committee, the Board and the Superintendent
on the application for transfer filed in July 1959. However, i wish to make it clear that | do not agree with plaintiff's witness, brought
down from New York, that the Committee acted without any reasonable basis in refusing the transfer. His reasons for that opinion



were not convincing. He later testified that the infant plaintiff was ‘not out of the range of consideration’ for the academic
curriculum at Aberdeen. | agree with the latter statement. The application presented the Committee with a border-line case, which
could reasonably have been decided either way. The conclusion of the Committee might have been different if the Committee had
given intelligence and achievement tests to the infant plaintiff and if the results had been the same as in the tests given at the
.emmel School in Baltimore the next month. In future border-line cases, up-to-date test resuits should be obtained.™®

EXEREE

(3).

The question remains what relief should be granted- whether this Court should require defendants to admit the infant
plaintiff to the tenth grade of the Aberdeen High School in September 1960.

I have found that the infant plaintiff should have been admitted to the eighth grade of the Aberdeen High School in Qctober
1958. Because he was not so admitted, and because of his father's dissatisfaction with the curriculum at the Consolidated School,
the boy has spent his three junior high years at three different schools, in the seventh grade at Sollers Point, the eighth at Havre de
Grace Consolidated, and the ninth at the Lemmel funior High in Baltimore. He *468 will have to enter another schoot in September
1960, since the junior high schools in Baltimore de not go beyond the ninth grade. His 1Q is adequate for the academic curriculum at
Aberdeen or anywhere else in Maryland. His achievement has not been anything like so good, for a great variety of reasons, some of
which would militate against his success in the academic curriculum at Aberdeen and some of which would not. It is hard to tell how
much he has matured, and how weil he wouid do in the tenth grade of the academic course, in the tenth grade of the general
course, or in any other grade or curriculum at Aberdeen or elsewhere,

The second opinion of the Supreme Court in Brown requires district courts to weigh the equities and to adjust and reconcile
public and private needs. Groves v. Board of Education of St. Mary's County, Md., 164 F.Supp. at page 625. On appeal in the Groves
case the Fourth Circuit said: ‘Undoubtedly the District Judge should not take the formulation of a plan for the integration of the
schools out of the hands of the school authorities but, on the other hand, he may not disregard his own responsibility to determine
not only whether a plan is offered in good faith but whether it is reasonable in all its aspects; and this incfudes the duty to determine

.whether an exception to the plan in a given case should be made.” 261 F.2d at page 530.

Under all the circumstances, the infant plaintiff is entitled to the chance to make good in the tenth grade of the academic
curriculum at the Aberdeen High School if he wishes to take that chance. Of course, the principal and the faculty of that school
should advise him whether he should enter the academic or the general course, and if he chooses the academic course, whether it
would be wiser for him to enter the ninth grade or the tenth grade. If he decides to enter the tenth grade of the academic course, or
to enter some other grade or course, the question whether his work justifies his continuation in that class or requires his transfer to
some other class is for the school authorities, to be decided by them without regard to the race of the infant plaintiff. Once against |
express my confidence in the good faith and ability of the Superintendent and the staff of the Harford County school system,

1 will sign a decree appropriately worded to require defendants to admit the infant plaintiff to the Aberdeen High School at
the beginning of the 1960-61 school year, to the same grade and course as white children similarly situated, and according to the
same procedure that white children are admitted to that school. The principal of the Aberdeen High School or other appropriate
personnel may counsel the infant plaintiff to pursue such course of studies as, in the regular operation of the school, they would
counsel white children similarly situated to pursue. He will be required to conform to such advice to the same extent that white
children similarly situated are required to conform, At no time shall he be assigned 1o a course of study, graded, promoted or
demoted, except in accordance with the regular policy of the school to assign, grade, promote, or demote white children similarly

situated.
FN1. The Baltimore County Schools are now desegregated.

EN2. It is noteworthy that the infant plaintiff took an intelligence test in September 1959 in Baltimore, which showed an 1Q
of 103, a shade above the median IQ of students in the Aberdeen High School.

FN3. ‘The committee's action was, to be sure, approved by the County Board of Education. However, as such review was
. not provided for in the decree, we believe that the Board's action may properly be disregarded for purposes of this decision.

EN4. Where the schools were completely desegregated immediately after the first opinion of the Supreme Court in Brown.



FNS. Since the Siack case the restaurants in the leading department stores in Baitimore have been desegregated, with a
minimum of difficulty and no arrests.

ENG. If the infant plaintiff had been admitted to the Aberdeen High School in 1958 or 1959, the principal of that school and
.others in authority would have had the undoubted right to assign him, like any other child, to the proper grade and the proper
curriculum under rules or decisions made and applied for educational or administrative reasons and not because of the child's race.

D.C.Md. 1960.
Pettit v. Board of Education of Harford County,
184 F.Supp. 452

END OF DOCUMENT












BOARD OF EDUCATION OF HARFORD COUNTY
BEL AIR, MARYLAND

TRANSFER POLICY

If a child desires to attend a school other than the one in which he
is enrolled or registered, it will be necessary for his parents to request
a transfer, Applications for transfer are available on request, These re-
queata should be addressed to the Board of Education, c/o Superintendent
of Schools, Bel Air, Maryland. Applications will be received by the Board
of Education between June 15 and July 18, 1956, Al] applicatione for trans-
fer muet state the reason for the request, and must be approved by the ‘
principal of the school which the pupil is now gttending.

Applications for tranafer will be handled mrough the uaual and nor-
mal channels now operating under the jurisdiction of the Board of Education
and its executive officer, the Superintendent of Schools,

While the Board hae no intentions of compelling a pupil to attend a
.specl_iﬁc achool or of denying him the privilege of transferring to another
school, the Board resexves the right during the p;eriod of transgition to delay
or deny the admission of a pupil to any schdol, if it deemns such action wise
and necessary.for any good and sufficient reason,

All applications for transfer, with recommendations of the Superin=
tendent of Schools, will be submitted to the Board of Education for final
consideration at the regular meeting of the Board on Wednesday, ‘August 1,
1956, When requesté for transfer are approved, parents muef enroll
their child at the achool on the regular summer registration date, Friday,

August 24, 1956, :




Facts regpecting the eleven appellants;

Grade 1o
Fall of

Name 1956

School Attended in
Fall of 1956

School to Which the
County Superiotendent

‘Disapproved Trausfer

- Dennis Bexvard Spriggs 7
Stephen Presbury Moore,Ill 5

_ Barlene Scott 2
Mona Leisia Scott i
 Robert McDaniel 4
David Roland Bell 1
James J, Bell, Jv. 3

Bernard Samuel Blackstone 6
Larry Wilson Blackstone - 10
Ellen Elizabeth Blacketone 5

Maurice L. Horsey, I 2

Central Consolidated

.Central Consolidated

Ceatral Counsolidated
Central Consolidated

Central Consolidated
© Central Copsolidaed

Central Cousolidated

Central Consolidated -

~ Central Coosolidated

Cenrral Consolidated

© Central Consolidated

Edgewood High

_Bel Air Elementary

Bel Alr Elememtary

Bel Air Elementary
Bdgewood Blemeatary
Youth's Beuefit Elementary
Youth's Benefit Elementary
Bel Air Elemen:a:ry

Bel Alr High

Bel Air Elementary

Jarretisville Elementary

The Harford County Board of Education adopted the following -

Desegregation Policy on August 1, 1956;
"The Board of Education of Harford County appointed a Citizens®

Counsultant Committee of thirty-five members in July, 1955, to study the problems

. involved in the desegregation of Harford County schoole, This committee met in

August, 1955 and appointed subcqmuilttees to make intensive studies of several

phases of this problem, The full comwittee held {ts final meeting on

February f’ﬂ, 1956, heard subcommittee reports, discussed many aspects of the

problem, and unanimously resolved:

To recommend to the Bosrd of Bducation for Harford

County that any child regardiess of race may make individual

application to the Board of Education to be admitted to & school

ommghcmamndedbysmhchﬂd,mmmanim

to be granted by the Board of Education fu accordance with such




rules .alid regulations as it may adopt and in accordauce with
thé available facilities in such schools; effective for the
school year begiening September, 1956,
This resolution was adopted by the Board of Education at its regular March meeting,
“Af the regular June meeting of the Board of Education, a trausfer policy
was aﬁopted, and procedures for requesting transfers were egtablished,
"“The Supreme Court decision, which required desegregation of public
schools, provided for an orderly, gradual transition based ot the solution of varied .
local schoﬁl problems, The resolution of the Harford County C_i;izens; Congultant
Coml;nlttee ig in accnrd with this prlnc;iple. The report of thia committee lsaves
the establishment of poi.lcies based on the asseasing of local conditions of housing,
traneportation, personuel, educational standards, and social relationships to the
discretion of the Board of Educstion,

- 'ﬁe firgt concexn of the Board of Education must alu)ays be that of
Providing the hest possible achook eystem for all of the children of Harford Gousty.
Several studies made in areas where complete desegregetion has been practiced
l;ave indicated a loweriag of school standards that is detrimental to all children,
Experience in other areas hasl also shown that bitter local opposition to - |
desegregation in a school system not only prevents au orderly transition, But also
adversely affects the whola educational program, -

“With these factors in miad, the Harford County Board of Education has

‘adopted g poucy' for a gradual, but orderly, program for desegregation of the

. achaols of Harford County. The Board has approved applications for the transfer

of Negro puplls from colored to white schools in the first three grades in the
hE'dget_vood Elementary School and the Halls Cross Roads Blementary School,
Childreu living in these areas are aiready liviag in iutegrated housing, and the
adju_smcnts will wot be 80 great as in the rural areas of the county where such
reladonships do not exiét. With the exception of two small échools, these are Ith,e

-3~




b EXCERPT FROM THE MINUTES OF THE REGULAR JUNE .
MEETING OF THE BOARD OF EDUCATION OF HARFORD COUNTY

JURE 5, 1957

The Board reaffirmed its basic plan for the desegregation of

" Harford County schools, but agreeed to the following modification for

consideration of transfers to the high schools during the interim period
while the plan is becoming fully effective,

Beginning in September, 1957, transfers will be considsred for
admission to the high schools of Harford County. Any student wishing to
trangfer t’o a scl?ool nearer his home must make application %o the Board of
Education between July 1 and July 15. Such spplication will be evaluated
by & committee consisting of the high achool principals of the twe schools
concerned, the Director of _Inst.rﬁct.ion, and the county supervisors working'
in these schools.

These applications will bé approved or disapproved on the basis of
the probability of success and adjustment of each individual pupil, and the .
committéé will utilizé the best professional meésurea of both achievement and
adjustment that can be cbtained in each inﬁividual situation. This will
include, but net be limited to, the results of both stanéardized intelligenes
and achievement tests, with due consideraticn being given to grade level

achievemente, both with respect to ability and with respect to the grade into

‘which transfer is being requested.

The Board of Education and its professional staff will keep this

problem under constant and continuous cbgervation and study.




Harford County Board of Education
October 8, 1959

Dese.gregation Case - Alvin Dwight Pettit

. George D. Pettit made formal application to the Board of
Zducation of Harford County between July | and 15, 1959, that his son,
Alvin Dwight Pettit, be allowed to transfer from the eighth grade of the
Havre de Grace Consolidated School, where he bad completed the 1958-59
school year, to the ninth grade of the Aberdeen High Schoel for the
1959-60 school year. )

Thie application {or transfer, along with five others, was reviewed
by a professional committee, established for this purpoge, on July 24,
1959, This committee consisted of the principale of the two high schoolg
concerned in the transfer, the Director of [natruction of the Harford County
Board of Education, and the Supervisor of the Aberdeen High School. The
Supervieor of the Havre de Grace Consolidated School, who was also a
member of this committee, was ill with a heart attack at the time of this
meeting and was unable to attend.

After a careful study of school records and a discussion of cach
individual case, the committee recommended the approval of four of the
applications for transfera and the disapproval of the other two.

One of the two cages recornmended for disapproval was that of Alvin
Dwight Pettit. The committee felt that lack of ability and low achievement
in achool work would prevent this applicant from making the necessary
adjustments that would ingure his success in the new gituation.

The Board of Education, at its regular meeting on August 5, 1959.
-approved the recornmendations of ite professional committee.

On August 10, 1959, the Superintendent of Schools of Harford
County wrote Mr. George D. Pettit informing him that the transfar request
for his son, Alvin Dwight, had been disallowed.

Documents suppotrting the procedures followed above are attached..

1. Excerpt from the Minutas of the Regular June Meeting of the
: Board of Education of Harford County - June 5, 1957.

2., Excerptfrom the Minutes of the Regular August Meeting of
the Board of Education of Harford County - August 5, 1959,

3. Copy of the Superiﬁtendent's Letter to Mr, George D. Pettit
Refuaing Transfar Request. ' '




LAW OFFICES .
DEARING & TOALVINE
627 Aisquith Street
Baltimore 2, Md.

September 1, 1959

State Board of Education

2 West Hedwood Street

Baltimeore 1, Maryland

Attn: DPr, Thomas Pullen, Jr,
State Superintendent

RE: Appeal of Pettit to the State
Board of Education

Dear Dr. Pullen:

This 48 to advise that we represent A, Dewight
Pettit through his parents Mr. and Mps. George Petiit.

Alvin Dwight Pattit age 13 is a pupil in the
"ninth grade of the public schools of Harford County. In
accordance with the regulations of the Harford County School
Board requiring Negroes who wish-toc transfer to a formerly
all white school, tc make application for transfer, he made
hie application for a transfer from the Harve de Grace .
Consolidated School to the Aberdeen High School.

On or about August 10, 1959 he received a
written notification from Mr. Charles W. Willis, the
Superintendent of the schools of Harford County advising him
that his request for a transfer had been rejected.

The Harve de Grace Consolidated School is greatly
inferior to the Aberdeen High School. The Harve de Grace
echool is racially segregated. Young Pettitfs parents refuse
and will refuse to send their c¢hild to a racially segregated
school,

The only reason Alvin Dwight Pettit's request
for said transfer wa# refused by the School Board and :
Superintendsnt of Harford County Schools was and i the fact
that he 1s a descendant of the African race, We azllege that
Pettit met all of the other requirements entitling him to
adnission to the Aberdeen High School. This appeal is an




September 1k, 1959
Pags # 2

amendment to the appeal that was filed by Mr. James B..

McCloskey and Mr, 0. Daniel Kadan, the then attorneys for

the Pettits, That appeal was filed on or about August 18, 1959.
Both the appeal and the amendment is filed in accordance with
Article 77 of the Annotated Code of Maryland, Section 1k and

is also im accordance with the rule of decision in the Federal
Courts requiring the exhaustion of State Administratiwe remed:.es,
before seeking Declaratory Judgments and Injunctive Relief in
the Federal Courts.

The rights of young Pettit are personal, present
and immediate and destruciable. They are peculiarly enjoyable
during the school term, which is at best short. Young Pettit
ie not in school.  Every day wasted can never be regained, He
has no other remedy at ypresent except the intervention of ‘t.his
Board

Please expedite this appeal and set it for a
hearing before the State Board of Education on the following
facts and issues: .

1. Whether Alvin Dwight Pettit should be granted a transfer
to the Aberdeen High School under the facts and circum-
stances of this case?

2. Whether the action of the Board of Education and
Superintendent of Schools of Harford County is
unreagonable, arbitrary and capricious?

3. Whether the plan of the integration can bar the -
individual constitutional rights of your petitioners?

Wherefore, we respectfully request this Honorable
Board after a hearing to pass an order directing the Superintendent
and Board of Education of Harford County to admit Pettit to the
Aberdeen High School.
Very truly yours,
(5igned)  Tucker R. Dearing
Tucker R, Dearing
-~ (Signed) = Juanita Jackson Mitchell
Juanita Jackson Mitchell

TRD/wt
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Alvin ht P ks
& minor, by hisg parent,

George D. Pettit . Appeal
Vs. ' to the State Board of Education from the
o aetion of Harford County Board of Educatior
Board of Bducation of denying permission for Alvin Dwight Pettit
Harford Co Jand to transfer from the Havre de Grace
. Consolidated High School to the Aberdsen
High School :

OPINION AND ORDER BY THE MARYLAND STATE BOARD OF EDUCATION, MOVEMEER 25, 1959

_ This appeal was filed by Alvin Dwight Pettit through his father to
the State Board of Education on August 17, I959, from the refusal of the
Harford County Board of Education bo grant the application for transfer of
the son from the Havre ds Grace Consolidated High Scheol to the Aberdeen
High School. |

An open hearing was held on this appeal on October 16, 1959, by the
State Board of Education wit.h a1l seven members present. The Appellant was
represented bty Attorneys Tucker R. Dearing and Juanita Jackson Mitchell.
The Harford Gounty Board of Education was not represented by an Attorney.
James O'C,.Gentry, Assistant Attorney General, appeared as legal adviser to
.the State Board. Testimony was taken and recorded and arguments were heard.

On July 7, 1959, George D Pettit submitted a written request to
the Board of Education of Harford County for the transfer of his son,
Alvin Dwight Pettit, grade 9, from Havre de Grace- Consolidated High School ’
to Aberdeen High School and gave a2s his reason “for the advantage of the

© pupil in h.i_s preparatiqn for higher education." Two years prior to the

date of tlﬁs application, the United States District Court for the District -
of Maryland in the case of Stephen Moore, Jr., et al., vs. Board of Education
of Harford County, et al., Civil No. 9105, entered a decree undertaking Lo
set up a plan for the desegregation of schools under the jurisdiction of
the Board of Education of Harford County, Maryland. By reference to |




- paragraph 4§ of said decree, it will appear that ‘the Court fixed the year '
1960 for consideration and granting of a Negro child's applicatien for
admission or transfer to ninth grade classes. The decree then provided by
paragraph S that applications for Negro children not qualified for; admission
or tranéfer under paragraph k to high schools under defendant's contrel will
be considered and granted if the applicants fulfill special qualifications
pertaining to the probability of success of each individual pupil. The Court
' in its decree then undertock to state how these special qualifications of-
the in&ividual pupil should be measured, viz., by intelligence and achievément :
tests, grade level achievements, and other isimilar matters which were to be
adjudged by a commlittee set up Ib}'r the Court and which was to consist of the ‘
principals of the schools frém which the pupil is transferring and the school _
to which he desires to transfer, the Director of Instruction, and the County
‘Supervisors working in these schools. 'I‘hé Court's decree further provided
that, apart from the fact that these conditions may be applied only to Kegro
. students not qualified for admission under paragraph !, ne racial distinection -
is to be made in the administration of these tests and evaluations. The
decres then provided that applications should be made betwesn July 1 and July
| 15, 1957, and years following in which these tests may be given. The £inal
 peragraph of the decree of the Court provides that the Court retains juris-
diction for the imrpose of granting any other relief that may become necessary.
Following receipt of the Pettit application for transfer, the .
professional committee set up by the Court met 2nd considered the application
of Pettit along with four otﬁer apf)lications for transfer from the Havre
de Grace Cbnsolidated High School -t,o the Aberdeen High Schoel. Three of
these spplications were approved by the commitiee, and two applications,
.of which this was one,, were disapproved. The professional committee's reason
for diéapprov‘al of Pettit's application; as stated in its report, was lack
of ability and low achievement, as evidenced by standard est scores and
'school'grogress reports. . _
It appears that the committee met on July 2lj, 1959, and discussed
al.l five applications for transfer for a period of more than two hours,
at which time the committee had before it all available records of bthe five
applicants, including the intelligence and achievement tests of each
" applicant #nd- their respective school_grades. In addition to this, the
professional committee considered the personalities of the students who were

involved, their general attitude in school, and their ability to adjust

L




in school situations, This information was receivel from one of the members
of the committee who was the principal of the Havre de Grace Consolidated
High School, which all applicants had attended. The record shows that this
comnittee considersd the ability of each student, as indicated by the
intelligence tests or mental maturity tests and the acl'q.evemerxt. records, as
evidenced by the school grades which appeared on the permanent record cards be-
fore the comittée. After glving consideration to these different factors,
“the committee decided that youngPettit did not possess the special quﬂl:l_fications:
requisite to the pmbability of success, as preseribed by the Court's decree
and, accordingly, disa.p;ﬁroved his application. Its report was then transmitted
to the Board of Education of Harford County, which at its regular meeting on
hugﬁst 5, 1959, approved the three transfer requests recommended by the
prqfessional comrittes an& disaﬁproved the It.ransrer requests of Alvin Dwight
Pettit end Phyllis Alphonzia Grinage.

On August 10, 1959, the Superintendent of Schools by letter notified
the father of the action taken on the application. One week later, on
August 17, 1959, i:.he then Atiorneys for Mr. Pettit, Mr. James B. McCloskey
and My, O, Daniel Kadan, entered an appeal to the State Board of Bducation
‘from the refusal of the Harford {ounty Board of Education t.o t._ransfer young
Pettit to the Aberdeen High schooi. Thereafter, on September 1, 1959, the
present M.torneys' for Mr. Pettit, Tucker R. Dearing and Juanita Jackson Mitchell,
addresséd a letter to the State Superintendent of Schools requestiné that their
letter be treated as an amendment to the original appeal and stating that both
the appeal and the amendment w_erle £iled in accordance with Section 1lhl of
Article 77 of the Annotated Code of Maryland.,

Section 5 of the Moore decree provides that applicants in young
Pettit's class must fulfill special qualifications"to be adjudged by a .con'nui;:,tee
cdnsisting of the principals of the schools from which the pupil is transferring
and the school to which he desires to transfer, the Director of Ihstﬁction amd -
the county supervisors working in these schools." Such a committee met to
consider the Pettit application and demied it. .

Upon close examination, we conclude that as the decree is now framed,
it has constltuted the foregoing comitt.eé as an arm of the Court. Nc-’-rpower.
ove? the assignment of pupils applying under the decree is vested in the
County S\merintendent.; Were he to countermand the committee's decision, his
action would be iﬁva.lid and would have %o be set aside as violative of the

decres, without any examinétion of the merits of the controversy,




-

The jurisdiction of this Board under Article 77 of the Annotated
C.ode of Maryland, Section 150, exteads to appeals from decisions of the
ﬁounty Superintendent. In the instant case, there was no decision of the
County Superintendent, nor could there hax;'e been one. There was merely a

decision of a professional committes acting as an arm of the Court,

" The committee's action was, to be sure, approved by the Courty Board
01‘ Education. However, as such review wag not provided for in the decree,
we believe that the Boardfs action may properly be disregarded for purposes
of this decision.

As the jm'isd:.ct.ion of this Board is limited to appesls from decisions of
t.he County Supmntendents, it follows that it lacked the power to review
the decisions of the professionalcommittee created by the Court.

For the aforegoing reason, this appeal is hereby dismissed without
prejudice to Appellant's respplication for transfer at a subsequemt bime

between dates set forth in the Court's decres.

(signed) Jerome Framptom, Jr.

Jerome Framptom, Jr., President
(signed) William A. Gumter

William A. Gunter, Vice President
(signed) Elisabeth R. Cole

Elizabeth R. Cole
{signed) Mary S. F. Cronin

Hary Cromin

(signed) D. 0. W. Holmes
) Dwight 0. W. Holmes

{signed)  ._Geo. C. Rhoderick, dJr.

~ GQeorge C. Rhoderick, Jra
(signed) Richard Schifter '

Richard Schifter




COLLEGE OF LIBERAL ARTS

Alexander Owusu Patricia G. Page Harriat M, Parker Patricia Parkar

Ralstan Parkinson Kibbis F. Payne Gail H. Peavy Marilyn M. Pegg Patricia Paterson

Alexander Owusu: Economics, Economics Club; Patricia G. Page:
Economics, Business Club, Economics Club; Harriet M. Parker:
Sociology, Gamma Sigma Sigma, Red Cross College Volunteer:
Patricia Parker: History, First Vice President and Historian Gamma:
Sigma Sigma, Histery Club; Thomas E. Parker: Government,_ Politi-
cal Science Society, Economics Club, International Club, World
Affairs Club, Sociology and Anthropology Clubs, LLAS.C, Grape-
vine Staff, Cramton Ushers, Co-Chairman Homecoming Queen's
Float Committee, Homecoming Variety Show Committee, Sprung
Madness Staff: Raltson Parkinson: Economics, International Club,
Caribbean Association, West Indian Association, Executive Board
Wesley Foundation; Kibbie F. Payne: Psychology, L.A.S.C. Student
Exchange Commiftee; Gail H. Peavy: Elementary Education, Presi-
dent Howard University Law Students’ Wives; Marilyn M. Pegg:
English, Aerodettes, Homecoming Steering Committee, Sik-O-Lym-
pics Committee, International Club, Chapel Usher; Patricia Peter-
son: Zoology, Delta Sigma Theta; Timothy N. Peterson: Business
Administration, Accounting, Homecoming Judging and Awards
Committee, Business Club, Spanish Club, Baseball, Basketball; Alvin
D. Pettit: Government, Co-Captain Football Team, Varsity H-Club;
Errol R. Philp: Business Administration, International Club, Caribbean
Association, Busin Club, Marketing Club, Economics Club: Will-
etta Phipps: Sociclogy, Sociology Club, Speech Scciety, Cramton
Ushers, Homecoming Committee.

Errol R. Philp Willetta Phipps
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Football

P

FIRST ROW — Coach Tillman Sease, Wayne Dawis. Harold Dobbins
Robert Mance, Stephen MacGruder, Zellie Dow, Edward Pinkard,
Julian Shelton. Clyde Mason., Richard Oliver. SECOND ROW — As
sitant Coach Lawrence Benjamin, Dwight Pettit, Harold Orr, Elliott
Whisonant, Preston Blackwell. Joe! Mungo, Terry Brandon, Allen
Henry, Leon Johnson, Henry Edwards. THIRD ROW — Assistant
Coach Cleo Hatcher, Randolph Jenkins, James Dean, Talford Lyons,

|

George Fortune, Walter White. Ralph Damiels. Bill Hughey. Robert
McFadden. FOURTH ROW — Jesse Bobo. Larry Garmon. Godfrey
Revis. Horace Kenner, Olwer Shaw, Earl Phillips. Arthur Thompson,
Curtis Simmons, Jim Portlock, Keith Bacon. FIFTH ROW — Claude
Stone, Harold Ford, Harold King, Ronald Wilhams. Joseph Brown,
Roy Mitchell, Eddie Sims, John Mercer, and James Rogers.
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HIBIO FOR RECCRD
28 April 1967

SURJECT: Pheme Conversation with r. Leon T. Katchmar, Human hginser-
ing Laboratories, .\berdeen Proving Oround, lixtension 4401,
in regard to the George D. Pettit complaint.

Discussion was held this date with Dr. Katchmar explaining that
in an earlier telephone call, Mr. Gemtry had alleged that a discussion
he had held with Dr, Katclmar had a bearing on the George D. Pettit
case. The portion of the DBEQO record of discussion with Mr. Jemtry
involving Dr. Katclhmar wss read. Or. Katchmar, after hearing Mr. Gentry's
remaxks, stated that they were out of context and misleading. He stated
that when Mr. Gemtry appmacbed him about attending a Philadelphis
Society meeting, he did scuss with Mr. Jentry the advi.sahikity of Mr.
Sentry making the requested presentation. Decause of the manner in
which the invitation had been extended, he also told Mr. Gentry he falt
the HEL Laboratory should not underwrite the TDY costs for his trip to
Phile. However, he had explained he was agreeable and would grant ad-
minigtrative leave for the time required to attend.

This leed to & professional level discourse on the social snd

mical development of the Society, its objectives and so forth. In
t:h.{.z academic discussion about possible materials for Mr. Gemtry to
present at the Society meeting, he did discuss with Mr. Qentry a gen-
erally known condition involving the lack of incentive, motivution, sm~
bition, etc., in many members of the Negro race and that it might be
possible for Mr. Gentry to speak om this subject at the meeting. In-
creasing efforte in the area of developing more motivation and ambition
in Negro childrem at nmursery school level was suggested as one approsch.
The comment quoting him as saying if he were dictator of the United
States, this is what he would do, is entirely inaccurate and is not
worthy of a rebuttle.

LARL R. HAAG
Deputy Hgual Mmplcyment
Opportunity C£f] .




MIBC OR RLGIRD

25 April 1937

Pnone Conversation with Hr. Georje Juntry, Dureau of

Standards, Jalthersville, Md., TEL: 1-301-9.1-3558, in
regard to Seorge J. Petrit Complaint

At approximately 0830 hours, thls date, the undersiqned spoke 20
Mr. George Gentry, former employee at H.L, to determine the exact
reasons why Mr. Gentry terminuted his employment at APG.

It was expluined that in his complaint, Mr. Pettit alleged thut
Mr. Sentry lelt HLL because of not being selocted for promotion. iir.
Gentry said this wus true. VWhem he first cams to HEL, he was promised
2 promotion in a short period of time. After two years he never jot
it. This is one of the reasons why he decided to leave. Ihen askoed
what hie position was at Hil,, Mr. Centry replied thzt he had been a
research peychologist at the G5-11 level. He alsc stated that he lefg
becausa he could jet an immediste promotlen that he eould not get at
HIL. e left the laboratories in August 1935.

vr. Haag asked dr, Gantry if he was promised the promotion by -qy
one individual. lr. Gentry said that first of ell, it was menticned by
Mr. Sam Hicks. Since Mr. Qemtry had worked at Hil earlier as = graduate
student sumer enployee, Mr. Hicks, in informal comments, had indicaved
that he cculd get a 35-1¢ position by starting as a G85-11. .fter being
selected for the job, 'ir. licler and Mr. Cain of {1, both had r :
alm that the promise of such a promotion was true. That is, upon
satisfoctory performunce. ke stnted that his work at H I was more than
eatisfuctory, performance appraleals show it. Iir. Santry aleco startad
that Kr. loler recammended him for promotion muny times but unfertun:toly,
it naver scemed enough to jet it done. s far 28 Mr. 3mtry is con-
cerned, UMr. Moler tried.

Ur. thag asked Mr. Jentry if he had been told or knew why ha woe
not promoted. !r. Jentry unowered that {: was guite difficult to cx-
plzin. He woes sure that on the basis of hic performance appraiszal, hie
wes Tuilified but othar than the periormance appraissl itself, b
could not aweor that uny other paper work had been put in for hie pro=-
motion. He gtoted thit he did know that Yr. loler had tried to get »
aalizy increosse for hi . but it wus turned down.

Mr. llaag then resd that portion of Mr. Pettitle complaint whare
Ur. Vettic stated thaet the men (MNagro) dicd mot lesve because they wanted
Lo do so. Tacy had lelt becoause they had decided that they didn't
carc o "{ight the system'"., Vhen asked hisz comments regarding tli
above statements, Mr. Jentry said that the sllegations wers not envirely
truc. He agreed with r. Pettit's initisl raference te hins-1f and




2 4

stated resson for leaving. Lack of being promoted was not the sole
roason. There were others. He was interested in differemt kinde of
work, more varied work, and of course, there wuas no question about a
higher promotion at the Dureau of Standards. Some of his reasons were
personal. Jor example,; Mr. Gentry stated while at HIL that he had
run intc some cuar problems and had to take off on leave for a period
of time. Mr. lrickson, his supervisor at the time, did mot think his
reassons for being abmemt {rom work were justified.

When asked about his association with Mr. Pettit, Mr., Gentry re-
plied that he thought Mr., Pettit was very talented, although his »
wos sort of up and down because of hies (Mr. Pettit's) persomal problems.
‘one of his feslings ware real, such as his attitude towards not get-
ting promoted, etc. Jome of his feelings might have been compounded
by a genersl feeling of despair sbout ever getting a promotion. MNr.
Gentry then stoted be didn't care to conment further on this.

Mr. Gentry repeated thaet it was a delight to work with Mr. Pettit
becaune of his ability and knowledge. He went on to esay that it is
difficult to pinpoint discrimination. He shares the view that many
personnel at HEL werc mystified by the fact that Mr. Sam Hicks had not
been promoted. Mr. Hicks was known to have a very excellent record.
r. Gentry went on to say that it would be a good idea for am HEL
personeg involved to teke snother lock at their selection polici

Mr. CGentry commented that he had s discussion with Dr. Kate
about his attendance at a techmical meeting in Fhiladelphia. Mr. Mtry’
had been usked to epoak on Humen ingineering. He visited Dr. Katchmar,
i1, to get permission to attend. DUr. Katchmar told him that he could
grant administrative leave but that Mr. Gemtry would have to finance
the trip. Mr. Gentry explained a little of the history of the Society
to r. Katcimar, wmentioning that it had been founded by Negroes in the
20's but now was integrated and fully accepted. 0Or. Katchmar made the
comment that Negroes in general lack motivation snd ambition, in spite
of the fact that Mr. GCentry, a Negro himself, was sitting in his office.
Jr. Katchmar went on to say that if he (Ur. Katchmar) wes diectator of
the United States, he would put all Negro childrem in a nursery scheool
and teach them motivation and ambition. 0Or. Katchmar's statement re-
flected in Mr. Oentry's opinion, a kind of attitude which is difficult
to overcome.

Alter this discussion, lir. Gemntry commented that prior to trans-
ferring he spokke to his present supervisor and informed her that he
was conaidering going to the Technical Society meeting in Philadelphia
almost upon transferring. e indiceted his present PhD supervisor
sald it was fine and that his expenses would be paid by the Bureau. BMr.
Jentry mentioned this to demomstrate the differemnce in attitude between
the two organizations.




Mr. Centry stated that he bad discussed his visit with Dr. XKatclmer
and the comments made with other HEL people. These other pecple just
couldn't believe that Dr. Katchmar had made such comments.

Mr. Gmtry said that he did not went to get more involved in Mr.
Pettit's compls é b LE Mt perhaps his thoughts
myhalpt&wsewhoeharothmmw&wwmm He stated
that by hia cooperation he may be able to help thoss le still in-
w&yad. Mr. Centry explained that he is sure Dr. Ka r didn't give

econd thought to the comments he hacd made, but Mr. WW did.

hie swimautovhyhahadmthmmtﬁ Mr. Haag semnd ed
saying that Mr. Pettit apparemtly had not satisfactorily dmm&
his capability and potemtial to carry the full load of a project emgim
This includes full respomsibility from initial planning to the final
report of the project. Mr. Gentry them commented that there really fen't
any requirement for such capabllity. Others are 08«12 at HEL and don't .
Dut here again, Mr. Pettit hes demonatrated some real drawbecks that
could explain his not getting promoted. It seems everything has been
reduced to the recial problem. Mr. Gentry stated that he is not sure
the racial issue is the only problem.

Mr. Haag then asked if Mr. Gentry left his GS-11 position for a
GS~12 position. Mr. try replied that he went directly to a 0S-12,
an immediste promotion. This was a mcet important factor to his lea
HEL. Mr. Gentry explained that he had considered taking a lateral GS5-
transfer in earlier Bureau megotistions but decided he better mot do
80,

Mr. Gentry then said he wanted WWtwmm thing. There
are other people at HEL who are m baing promoted. For example, Mr.
Olderman. Mr. Oldm is unuaw talented. i&a has been a 0S-11 for

Ss Mt tind down to kMr. Olderman alctme.

ammmmmnm &mmwtmkd@m
appreciated but at this point no determination could be made as to
the nead for further comtacts.

BARL, R. HAAG

Deputy Equal Baployment
Opportuni ty Officer




M0 FOR RECORD
27 April 1967

SUBJECT: FPhone Conversation with Mr. Sem Hicke, Operations Research,
Sogial Security Administration, Baltimore, Md., THL 944-5000,
Ixtension 4869, in regerd to the George D. Pettit complaint.
(Former negro employee of HEL associated co-worker with
Mr. Pettit).

At approximately 1500 hours, this datey the undersign
Mr. Sam Hicks, a former employee of HEL. Tgiom w&wwhetm:
the al.lcg-tm made by George Pettit in his discrimination com-
plaint about the reason for bMr. Hicks' termination of employment at
HEL was wvalid.

Mr. Hicks stated that the primary reason for his leaving HEL was
the lack of promotional opportunities. He feels veary stromngly that the
recruitment effort om the part of HEL in regard to the Negro market is
not as good as it should be and that it ie very limited in scope. He
Mtod on one instance in which a student from Marylend University,

riking on h.i.s PhD, was not selected for employment at HEL. The student
was Mt selegted for amploynent, but during the same period, other per-
scmnel were w with much less training and fewer qualifications.

Mr. Haag asked Mr. Hicke if in his opinion, his new position
offered greater copportunity for advancement. Mr, Hicks stated that by
transferring to Social Security, he was promoted to a GS-13. Mr. laag
asiked if Mr. Hidu thought & 0S-13 would not have been available for
him at HEL. Mr. Hicks replied he didn't know for sure, but he had not
been able to get § r than a 38-12 at HEL, because of stated lack of
formal graduate ¢ . On the other hand, a lot of people with simi-
lar levels of training were at the 0S-13 level.

Mr. Haag asked whether or not Mr. Hicks had ever been among eli-
gible candidates for a US-13 position in HiL. He stated that there are
three notices in his official 201 file that he had been among the best
gqualified eligible. At no time was Mr. Hicks selected for a 13 position.
He left HEL mainly because of the promotion a transfer offered.

Mr. Hoog asked Mr. Hicks if he felt that not being selected for
a GS-13 position stermed in eany way from discrimination. UMr. Hicks
replied thot it was hard to answer, but it is not outside the realm
of posaibility. However, he went on to sey that it would not be com-
pletely true w say he was discriminated ageinst.




Mr. Hicks commented that he frankly thinks Mr. Pettit has merit
in his complaint. He (Mr. Pettit) has had people reacting to him rather
than to the promotion issue. There is no excuse for keeping him at an

how long he had worked at HEL, Mr. Hicks
stated thet he had worked there 10 years, starting as a 05-5 and ending
as a 0S-12, which he considers normal advancement for persommel at the
lLaboratories. He was just not selected for a GS-13 position and he
left HEL because he felt he could not be promoted. The dates for the
merit promotion listings in his 201 file are 2 April 1965, 1 February
1965, and the last one sometime in late 65 or sarly 66. Under the ANMC
talent bank, Mr. Hicks was referred to Pramkford Arsemal to a super-
visory position but the imcumbent decided mot to leave., He is definitely
eligible for a 13 position. Out of the three merit promotion cases
mentioned above, one individual was selected by HEL from the outside,
t premotion. This individual had no prior civil ser-
te his credit before being hired. In the secomd case, Nr.
ted he was not sure if the individual selected was from the

FARL R. HAAG

Deputy Gqual Dmployment
Ogportunity Officer




AMXHE -5YS
SUBJECT: George Pettit ~ Cous

4. During his extended absence Mr. Kurtz and an enlisted man had continued the
work on NIKE-X and Mr. Kurtz was of the opinion that they could meet our commitments.
Since I had a requirement to conduct an evaluation of a new=-style rear view mirror for
use on Army trucks on 21 April, Iassigned Mr. Pettit to conduct this study with Mr. Kalen
under the guidance of Mr. Sova. I informed both Mr. Sova and Mr. Pettit that [ expected
the study to be completed in approximately three weeks.

ideration for Promotion 20 Mar 67

5. On 27 April Mr. Pettit asked permission to assist Mr. Geatry in designin
mount for Mr. Gentry's study. Mr. Mtfekﬂmtitvmmmymmc day.md-. sould
not create a problem for the mirror study. I stated that I had no objection provided he
obtained Mr. Sova's concurrence. Mr. Pettit objected to this requirement and felt that
I should write out what his responsibilities and duties are, I informed him that I did not
believe this was necessary since he had a copy of his job description and performance
requirements,

6. On 9 May I received his proposal for the method of performing the mirror swdy.
After reviewing his proposal [ wrote out several items that should be clarified before the
proposal would be acceptable. [ discussed each item with him and gave him a copy of
the items. Mr. Pettit objected to my criticism of his proposal; he claimed that I was
changing the rules on him; m do what I wanted would require eighteen months to establish
the criteria needed for the study; all the items I wanted covered were not his responsibility.
On 9 May he came back to argue against the items I requested him to clarify and in the
ensuing discussion stated that it was obvious that I had it in for him and was trying to give
him a hard time, [ told him that if he would settle down and do what I told him to do
rather than logk for excuses for not doing it he might accomplish something,

7. 'The actual collection of data took place on 28 July, while I was on TDY, and [ was
informed later that other personnel in the branch had to handle the data collection since
Mr. Pettit was too ill to work that day. The letter report was transmitted to ATAC on
20 Oct 66. A HEL TM is currently in rthe process of final typing. It should be noted that
although it took Mr. Pettit 5 1/2 months to conduct the study and publish the results he
did end up with a nice report.

8. 2 Nov 66 1 submitted Mr. Petrit's Performance Appraisal (attached).

9. About the time Mr. Pettit was completing his report on the mirrors, a telophone
request was received from ERDL concerning our interest in cvaluating STANAG road
signs. Mr. Pettit was asked if he would be interested in this evaluaton, Since be agreed

(%]




AMXHE-5YS
SUBJECT: Geoxge Pettit ~ Consideration for Promotion 20 Mar 67

he was asked to start collecting literature on legibility of road signs as well as other
human factors considerations. Another member of the branch was scheduled to visit
ERDL at this time and he was asked to obtain preliminary data from ERDL (ref: Trip
Report dated 24 Oct 66, re Visit of Mr. Jack Waugh to ERDL on 13 Oct 66). ERDL
followed up with an official request on 1 Dec 66 (ref: SMEFB-SD letter to HEL dated
1 Dec 66, subject: Military Route Signs ~- STANAG 2012, FSC 9905).

10. Upon rec dmmﬂxmmganu I asked Mr. Pettit to prepare
a test plan. Hezakmm peeded additional information and requested permission to
vhitBRDLMhaéﬁm?Deew Trip Report, re Visit of Mr. George Pettit to
ERDL on 7 Dec 66).

11. Upon his return from ERDL, Mr. Pettit reminded me that he would be in the
ywanch a year in January and wanted to know if I intended to promote him. Itold him
mtmﬂhamymmhbmrapwmmwhmmwif&eawym&w
smwwymwmmatumxmwmmmmmm
action. However, it was his responsibility to prepare a test plan, determine the cost of
conducting the study, obtain approval of the test plan in the lab and obtain concurrence
mmmmaampmamw if it was going to be costly. Since ERDL was
esults as soon as possible the study should be completed (at least the
ction mmmxm I also told Mr. Pettit that the other members
of the branch would help him if he neoded assistance, which I also mentioned to the other

personnel.

12. On 31 Jan 67 CPT Phelps and Mr. Emery visited Redstone Arsenal and while in
Huntsville met with me that evening. CPT Phelps gave me Mr. Pettit’s write-up on the
him my comments as well as returning the test plan (ref: my letter to Mr. Pettit dated

13. Upon my return to the lab (20 Feb 67), Mr. Pettit brought me the revised marked=
up test plan. !ashadh!muhehadgmm&wmtp&nmmmlbadmm
he contact and he stated that he had asked Miss Davis if there should be a problem with
mhjocummmﬂusymhohuﬂmmwshedwweheﬁwemm}dbeap
immmephnandfotmdmnehndprenymucmuadmyﬂrat!ueecomments
However, the plan still left a question in my mind concerning the large number of variables.




SUB;ECT George Pettit ~ Consideration for Promeotion

14, 1 therefore asked Miss Davis if she had read the plan and she sald no == Mr.
Pettit had just asked her about the problem of memorizing the symbols. So I gave her
the plan and told her I was worried about the large number of variables. I asked her
to read it, talk to Mr. Pettit about it if she had any questions and then see me.

Mthadrtverandaromderandchatmmcsubjeamwﬂma!gnbﬁmumwme
driver who would then stop the vehicle. The recorder would then read the accumulated

nce traveled on a fifth wheel. [ asked him how much error his study could tolerate
by this method of collecting data and I was told that I was picking on him and that he had
this figured out. When I told him that there may be 4-8% error in distance traveled due
to reaction time, he said that it didn't make any difference and that all I was doing was

finding fault.

17. On 8 Mar Mr. Pettit attended an IPR at ERDL at which I instructed him that he
was to attend as an observer. Upon his return I asked for a verbal trip report as well
as a written report. mmec&seutthamthlr@urtlw!dhlmﬂntfromhmdescﬂptmn
the system sounded sufficiently similar to the ML~1 that he should review the TM's that
we had published on the ML~1 to get an understanding of what might be dane on this system.

18. In his handvritten trip report he stated that since the design had not beea approved
it was felt that any human factors consideratons would be premature at this time. I
informed him that a statement of this rature indicated that he did not understand the
nature of our work. He also had referenced reviewing drawings on the mono mooring
gystem for human factors considerations (which was going to have an IPR on 14 Mar).

I asked him what he saw on the drawings as far as buman factors was concerned and he

said that they were too complicated and he had told the man who was showing him the

drewingethnthommtgetdqmyﬂﬂq;unfulmd&ednm The reference to
ently removed from the trip report. The last paragraph was




AMXHE-5YS
SUBJECT: Geoxge Pettit ~

19. On 16 Mar Mr. Pottit again asked if I intended to promote him as I had promised.
I informed him that I had promised to promote him if he had demonstrated the capability
of conducting the test on the signs while I was on TDY, but since we couldr
ou a test plan I had no reason for promotin "

20 Mar 67

ollowed I stated that in considering his performance in
ranch 1 could not sece where he deserved a promotion
e I was tired of his constant badgering me for a promotion
sr evidence he felt justified a promotion. He felt that the
d ~= Letter Report an NIKE «X; Letter Report on Mirrors;
gal on Signs; 3 Trip Reports and a statement that he had
wumummmmmmmmmm I then asked
h@ﬂn@themqmlmforatthe@—ﬂ level; i.¢., Electronic
would probably be casier fcsx' me to get him

had an appointment with the IG on 28 Mar

21. I was subsequently informed
ment with COL Raaen prior to 28 Mar.

JOHN R. ERICKSON




3E D. PETTIT COMPLAINT

Interview with Nr. James B. Moreland, phylicist, Accoustical Research
. Branch, Bagineering Research Laboratory, Human Bngineering thorator!.u,
m Pming Gmnd, liarylnad

: On 21 Awﬂ. 1%‘?. an inmwiw was held with M. Moreland ,
phnsm-w __ lained to Mr. Moreland that the reasom for
L mpladnt wltb m wag becsuse Mr. Pettit had alleged
thﬂthﬁm hﬂ?m&ohhonmmmohcmld not get s pro-
- motion. Mr. Moreland responded thet this is not guite true as he was
~_ leaving the Laboratory because he had been offered a better positiomn.
- He had indeed discussed Mr. Pettit's complaint with him and he per-
' sonally told Mr. Pettit that he could not agree with the allegation.
He commented further that he had no feeling of having been discriminated
against by anyone at the first echelon level which is the limit of his
experience. Mr. Pair, his supervisor, had consistently treated him
with utmost fairness.

In comnection with the introduction of the comments about Mr.

_ : and Mr. Gentry in Mr. Pettit's complaint, he acknowledged he
vas somewhat femiliar with their feelings as they rode in the same
car to work. He prefers not to make any comment in comnection there~-
with as his statement of feeling regarding it may not be true. How-
ever, on a persomal bagis he expressed en opinion he would have no
doubts about making a 0S~12 if he had stayed at HEL. His decision
among other things was mainly based upon believing his new position

. He acknowledged that he has been happy at the HEL and iz leaving after
‘& difficult decision with mixed emotions, no elation.

¥r. Moreland expressed an opinion that based on his discussions
with Mr. Pettit, that after 1l years of satisfactory service at a
(38«11 level, he feels it would be normal to be advenced to the lab-

my journeyman level, GS-12.

-

S Z o A o
mmﬁ-&—/

Physicist

Accoustical Research Btanch
Ingineering Research Lab

Human Hagineering Laboratories

L




GEORGE D. PETTIT COMPLAINT

Interview with Mr, Sylvester 5. Kalen, ingineering Technician, General
Support Branch, Systems Research Laboratory, Human Bngineering Labora-
tories, Aberdeem Proving Ground, Maryland.

erview was held ;rith Mr. kl-i (Caucasian
gzg undersigned to discuss those projects

provided information that he had worked with Mr. Pettit
year on a mirror study project. The preliminary response
to m&mmlhdbmmd by Mr. Kalen. The project wes
assigned to Mr, Pettit and Mr. Kalen assisted him as Mr. Pettit, during
the preliminary setup, was ill. On the test date, when Mr. Seashore,
the developer of the mirror was here, Mr. Pettit was not available due
to illness and the test was started without him. Mr. Pettit did come
 in while the test data collection operation was underway. Mr, Pettit
 wrote the report and was the individual in charge of the project. On
one occasion, when a suggestion was offered in comnection with this
test, Mr. Pettit took the position that he was rumning the test and
wu&d appm&ax:- m .tnterferm

A’:y/@n a  WMex 95 /%&w

Gm-l Support Branch g
Systems Research Laboratory ' ;
Human Bagineering Laboratories
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b GQGHORGE D. PETTIT COMPLAINT

Interview with MSG Prederick T. Stafford, Jr., (E-8), Ingineering
Research Leboratory, Humen Hngineering Laboratories, Aberdeen Proving
Ground, Meryland.

On 21 April 1967, an interview was held with MSG Stafford (Negro i
co-worker of Mr. Pettit) ebout his working relationship with Mr. Pettit.
He coomented that approximately 9 months ago he had assisted Mr. Pettit
ot & mirror project. He assisted Mr, Pettit in the project work and
practical applications such as helping in the mirror test setup with
design mounts. Mr. Pettit was the Project Mamager during the period
and was 11l at times. The day the data collection was dome, Mr. Seashore,
the designer of the mirror was in, Mr. Pettit directed the collecting
of data at the test site. During the mirror project he worked with the
Landolt Ring during the teat while Mr. Pettit, Mr. Kalen, Mr. Gentry
end Mr. Seanshore were cbserving and recording data.

in addition to this mirror project, he also worked with Mr. Pettit
on the Nike~X project which was the first work he had dome with Mr.
Pettit. His relationship occured during the mock up on the research
project. He acknowledges he doesn't know what happened between M
Irickson and Mr. Pettit but at one meeting Mr. Kurtz and Mr. Pettit
argued, concerning a concept on whether a change was needed in the
project plen. He didn't persomally get involved in the problem. He
commented that he believed that Mr.Erickson, after this incident, se-
cured respongibilities in the project so that the two didn't work to-
gether. In any event, Mr. Kurtz and SGT Stefford finished the project.
He ie aware that Mr. Pettit had done comsiderable work on the drawings
and layout related thereto.

3GT Stafford commented that he also had worked with Mr. Pettit
on the mine planter project. Mr. Gentry was the Project Menager and
this alse involved the effort of Mr. Randall and Mr. Bmery in addition
to Mr. Pettit. He is awsre that Mr. Pettit produced a drawing of the
chair attachment to the jig used in the test, Mr. Pettit also momi-
tored project work after the setup was completed to see how the chair
mount was holding up.

FREDERICK T. STAFFORD, JR.
MSG, B8
ingineering Research Laboratory




GHORGE D. PBTTIT COMPLAINT

Interview with Mr. John R. Brickson, Chief of the Miseile Commumnication/
Gemeral Support Branch Systems Research Laboratory, Human Engineering
Laboratories, Aberdeen Proving (round, Marylend.

On 17 April 1967, an interview was arranged telephonically with
Mr. Brickson (Caucesian supervisor of Mr. Pettit) and the undersigned to
discuss the complaint filed by Mr. Pettit. Mr. Erickson was furnished a
copy of the complaint as filed by Mr. Pettit to review prior to any dis-
cusalon. Following this review a paragraph by paragraph discussion was
beld on material. In swmmary, these follow:

Recomuendations for promotion hed been processed by Mr. Erickson
for llr. Kurtz, Mr. @mery and Mr. Randall, mm&wu of Mr. Pettit as
stated in the opening paragraph. Refusal to recommend Mr. Pettit as
alleged was based on Mr. Erickson's opinien as a supervisor that there
was insufficient documentation of accomplishments to support such a
recommendation. In the discussion that follows, a more detailed explana-
tion is given.

Reference Paragraph 1. This is an opinion of Mr. Pettit's that he
has performed equal duties and is to & limited extent substantiated by
the record. This will be discussed in more detail below.

Reference Paragraph 2. Accreditation for duties performed have
mhtmt!y been givean to the employee responsible for reports and/or
performance of techmical work.

In response to Ixample 1 presemted in Mr. Pettit's complaint, Mr
Brickson pointed out that Mr. Kurtz had been on the Nike-X program sev~
eral years deting back to 1960 (Nike-Zeus of 19560). At the time Mr.
Pettit was assigned to the project headed by Mr. Kurtz as an overall
HEL systems evaluation study, e contractor's preliminary proposal had
been received and Mr. Pettit's first assignment was to look at this
contractor's proposal. In the ensuing weeks several disruptions in
work occured as Mr. Pettit felt that he had been assigned to work under
the supervision of an individual over whom he was much better techni- A
cally qualified. Specifically, Mr. Pettit was to review the electronic | |’
console arrangements proposed by the contractor for the controls. Mr.
Kurtz wes givem the assignment to review and enalyze the flow of in- 1
formation through the system. [ This step was taken by MMr. lrickson to &
eliminate conflict between project personnel. Mr. Pettit developed a
recommendation to change the layout of the camsole. In working on this
he had been ingtructed to utilize SGT Stafford for advice because of
his 15 years of military experiemce. Thus the intent of the supervisor
was to merge the three (3) backgrounds of the individuales involved in




@

b the study to the best advantage of the laboratery. Viargumen
4 ficulties occured end Mr. Pettit became ill on Palm Sunday, 1966 and )/
" remained absent from work. His report on the physical arrangement of
the console coincided with the independently developed resarrangement
; y the contractor. The layout was incorporsted into system
: n reports. {Mr. Kurtz had been unable to evaluate the contractor's
élﬁ . proposals because of the pressure of more important major projects which
k were ass ' The layout report prepared by Mr. Pettit was accept-
: ;%/ﬂr: "The report wh Mr. Pettit claims the Missile Command accepted ﬂa/M
}y o with great enthusiasm was ome prepared by Mr. Kurte relating to the
y system data flow diagram and mot the ocne related to the layout
letter e involved. One dated 30 March 1966
g th are on & project
in both cases, "Humen Factors Bngineering Bvaluation of
the Nike-X Display System (U)". In the 30 Merch letter to the Missile
Command , ATIN: AMCPM-NXE-II-Mr. E. J. Walker, Mr. Brickson is shown
@s the dictator, the transmittal letter having been signed by Dr. Weissz.
The draft of this letter had been initieled by Mr. Kurtz, Mr. Pettit,
Mr. Erickson amd SGT Stafford. | Mr. Pettit's name was shown on cne of
the drawings as an inclosure to this report. On the 3 May letter re-
)Q") port, Mr. Kurtz is shown as the dictator and it is directed toward the

discussion of the data flow diagrom for the system and was the basis for
W‘?\ o tone Other reports relating to the oversll
eva the HEL do not substantiate the contention that .

The contention that these reports were used to justify a promotion for
Mr. Kurtzs is only partislly true. Mr. Kurtz was promoted om the basis {
of referral on MC talent bank list, from Civilian Personnel with i

an AMC
his name near the top for an opeming as a GS-12. Because of Mr. Pettit's

workers, he was taken off of the Nike-X project and was given another
y task by Mr. Brickson. This task invol an ATAC request for HEL to
E\é{é ow proposal for a study of side view mirrors for trucks. This
N o project was given Mr. Pettit upon his return from his sickness in April 4#,,14
: 5

fying his test . Mz, Brickson

sanw . ther project end while he was absent, Mr.

len and SOT Stafford had to take care of the dats collection required
for the mirror project as Mr. Pettit was too sick to get out of his. <

3 car. Mr. Pettit's mame is on the mirror study letter report and mirror \%‘i

("  “study technical mote. He had been given three weeks to do the project |

A end took until the middle of the Summer for the tests and until October EE
19656 to produce the letter report. 55 el :

Response to Bxample 2. Report rot‘orrod w on the mine planting
systen TM-66 does indeed show that Mr . Bemery furnished technical assistance

L’ e e 2




in the program. It should be pointed out that the report cover page
credits Mr. Gentry end Mr. Randall. . Gentry actually departed HEL
while the report was in process of preperation. Mr. Pettit's partici-
pation in the project came about through his regquest to Mr. Erickson

in which he asked if he could assist Mr. Gentry in the design of a

seat mount ss shown in Pigure #1, Page 4 of the report (copy attached).
This figure includes Mr. Gentry. Mr. grickson told Mr. Pettit that it
would be agreeable for him t> work on the gesi of the seat mount if
it did not interfere with his work on the wine study and if Mr. Sova
posed no objections. Mr., Pettit did not like the idea of Mr. Sova con-
trolling, by his decision, whether Mr. Pettit did work on the procject or
fiot. The only role in which Mr, Pettit did work was in relation to the
attachment of the seat to the fixture which was comsidered s minor role
in the overall project.! A promotion for Mr. imery was not on the basis
of this report alone. He had two major projects which he hed handled
for the HEL. Details are shown in the 0F submigsion for the promotion.
S0P of the laboratory is to allow the Project [irector, in this case

Reference Parsgraph 3. Mr. Brickson stated that he had never made
any comme
a controlling factor in who was recommended for promotion, except that
normally an individual would be expected to work in the branch a minimum
of one year prior to considerstion for promotion.

Refe ¢ Paragraph 4. Again Mr. hricks=on reitersted that length
af time in grade iz not in ltself a basis for promotion.

Reference Paragraph 5. Mr. Frickson acknowledges that he had com-
mitted himself to make a promotion request for Mr. Pettit in December,
1966, if he demonstrated by doing a thorough job on his road sign study
that such sction was warranted. HNo such promise wag made in the fzll
of 1

Ref erence Paragraph 6. Primary duties assigned Mr. Pettit resulted
in his completion of one technical note now in process of being printed
in the Field Printing Plant, two letter reports and the design of & test
for side view mirrors and the road signe. One test referred to inveolved
the side view mirrors.

In the second parasgraph under Parsgraph 6 - Mr. Pettit wos assigned
the project in Uctober of 19595 to investigate the problem on militory
road signs as requested by the ingineering Research sand Uevelopment
Laboratories, Ffort Belvoir, Va. This was done because Mr. Pettit had

finished his work on the mirror progrem and had done & good job. He

was usked to research the literature om road signs and upon a more formal
reguest on 1 December from the IRDL of Fort Belvoir, Mr, Pettit was given

t about the length of time of employment in the laborstory being

Mr. Gentry, to acknowledge any assistance in carrying out projects in . Q/

the officisl project report. Mr. Gentry, a Negro, chose to give credit | v /

for technical essistance to Mr. Rmery. e [ net " /
LI ¥ | : #




this project as his only anssignment at that point, except for completing
his tecimical note on the mirror study. This sssignment included respon-
sibilities for preparation of the test plan, estimating study costs,
obtaining approval of the plan by the lab and ERDL and firming up funds.,—
Since Mr. rickson was going on a2 trip to Huntsville, Alsbama and would
not be at HEL to consider a promotion for Mr. Pettit, Mr. Frickson in=-
formed Mr. Pettit to get his study plan prepared, do it on.bis own. lr.
Pettit was told that if he would do all this and that if the progrem
turned out well, that a promotion would be put in for him, upon Mr.
xickson's return from Huntsville. At spproximately 1 Pebruary 1957,

Mr. Pettit's study proposal was givem to Mr. [rickson while at runtsville
for review. (Hand carried by ano HEL employee). He wrote notes
back to Mr. Pettit and suggested changes in the proposal ae he felt the
approach was much too complicoted and could be the source of errors and

he instructed Mr. Pettit to contact three other individuals in H/L for 4 4

their sdvice and assistance. The symbols proposed by Mr. Pettit were //°
considered too numerous and complicated. Mr. Pettit did talk to Miss
Davis, a psychologist at the laborstory as directed by Mr. Exrickson end ﬁz.
srgued with her approximately two days about the requirement for a change
in his symbol proposals. The possibility of an error factor in the date
collection process was pointed out to Mr. Pettit but he did not feel that
an error factor of the magnitude discussed was importent., _ -

\w!  In mid-March, becsuse 5 months had elapsed since Mr. Pettit was in-
{formally mssigned the project, the study was given to Miss Davis to come
plete., A letter report is now expectad prior to 1 Hay. In response to
the Z2nd paragraph under Paragraph 6, Mr. irickason furnished information
that he came back to HEL in mid-Pebruary rather than March as expected.

He informed Mr. Pettit, because of lack of progress in preparing the g
military road eign study report that he had done an insufficient asmount
to justify submiseion of & reguest for promotion. After & discussiomn '
_in which strong feelings developed he told Mr. Pettit thut if he felt

e promotion was justified, that he should put together the justificstion
and that he (Mr. Erickson) would put in a UF through HEL requesting such
action even though he did not agree thet it wos juetified or could be
substantiated. The DiF went to r. Weisz thru (x. Katchmar. Later Mr.
Pettit informed Mr. Erickeon that he had an appoin t with the AMC IG

¢ requested an appointment with Col. Raseen, anding Officer of BRL
and HEL. He did not stata that he was satisfied with Mr. Pettit's work

in regard to thc road sign study. He feels that Mr. Pettit's comment
quoting #r. Trickson as stating "forget sbout a promotion” was token out
of context. Discussion included the fact that Mr. Imery, an ejuipment
gpecialist and Mr., Randall, an engineering technician, were not the re-
cipients of man automatic pey increase given all scientific and enjineer-
ing personnel because they were in non-professional jobs. He may have
snid something to indicate that Mr. Pettit should forget about s prono-
tion until he had completely demonstrate d by project work that he was
daeserving of a promotion.




The last two paragraphs concerning discriminatory treatment alleged

as prevailing within the laboratory have been reviewed. In Mr. Erickson's

opinion, the reason for Mr. Sam Hicks leaving HEL was not because he was

denied a promotion but becausie he had Bg_%?ow the Social S

Headquarters, Woodlawn, Md., for a promotion to a GS-13 position. None
—was-availabla 1n HEL. As for Mr. George Gentry's departure, stated reason
for leaving the laboratory was that he had had an opportunity for a pro-
motion from GS-11 to GS-12 at the Bureau of Standards located in Gaithers-
ville, Md. —Since he 1ives in S'«' Baltimore, this is much more convenient
work location, plus a promotion. Mr. Bricksom had not promised Mr. Gentry |
a promotion as stated. Mr. James Mooreland plans on leaving HEL withim

a short period. Westinghouse Corporatiom has for the second time mad
him such a good offer that from a professional point of view, he f’alt

4} he could not afford to pass it up. A quality increase, incidently, was

given Mr. Mooreland a couple of weeks ago at a ceremony at HEL end Dr.
Weisz has personally expressed his regrets that of Mr. Mooreland's de-
cision is to leave HEL. He is considered = very excellent and well
qualified employee.
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ABERDEEN PROVING GROUND, MARYLAND 21005

DEECO -~ MR. EARL R. HAAG ExT 4s0¥
nttachment to BTN, No. 713-7

. (FOR AGENCY USE)
COMPLAINT OF DISCRIMINATION
IN THE FEDERAL GOVERNMENY
BECAUSE OF RACE, COLOR, CREED, OR NATIOMAL ORIGIN
fPlease Type or Pring)
\. WHAT IS YOUR [COMPLAINANT'S) FULL NAME? 2. WHAT 18 YOUR TELEPHONE NUMBER
. INCLUDING AREA CODE IF YOU
GEDRGE DAVID PEITIT ' 3NPLT78-2511
YOUR STREET ADDRESS IOR RO HUMBER OR FOST OFFICE BOX HUMSER) HOME PHONE:
Route 3, Box 300B 301 =-272=-4230
YOUR CITY STATE . 2IP CODE TWORK PRONE:
Aberdeen ' Marylend 0 21001 278-2511
) WHICH FEDERAL OFFICE DO _YQU BELIEVE DISCRIMINATED 4, ARE YOU NOW WORKING FOR THE FEDERAL GOVERNMENTY
AGAINST YOUT (Prepare o separate complaint form for each YES (ANSWER A, 8, C AND O BELOW.

office which you believe discriminnted aguinast you.)
[ ] 0 (COMTINUE WITH QUESTION 8.]

A, NAME OF OFFICE WHICH YOU BELIEVE DISCRlMINAT!D A. HAME OF AGENCY WHERE YOU WORK:
AGAMST YOu:

HEL s Systems Lab, Miesile Branch Aberdeen Proving Ground

. 9. STREET ADDRESS OF OFFICE: - D. STREET ADDRESS OF YOUR AGENCY:
Aberdeen Proving Ground - Aberdeen Proving Ground
C. CITY STATE . ZIP CODE C.CITY STATE 2P CODE
Aberdeen Marylend 21005 | Aberdeen Maryland 21005
0. HAME AND TITLE OF PERSQON(S] YOU BELIEVE DISCRIMI- 0. WHAT 15 THE TITLE AND GRADE OF YOUR JOB?
"HATED AGAINST YOU {if you krow): .

John Erickson-Supervisor Blectronic Fngineer GS=11

3. DATE ON WHICH MOST #. CHECK BELOW WHY YOU BELIEVE YOu WERE DISCRIMINATED AGAINST. SECAUSE OF YOUR:
RECENT ALLEGED . Negro
OISCRIMINATION TOOK ﬁ RACE OR COLOR. IF SO, SHOW YOUR RACE OR COLOR
PLACE: .

[C] cREED. IF 50, SHOW YOUR RELIGION
MOM TH Da_\Y YEAR
Jan 2 &7 [ HATIONAL ORIGIN. [F SO, SHOW YOUR NATIONAL ORIGIN

7. EXPLAIN HOW YOl BELIEVE YOU WERE DISCRIMIHATED AGAINST {TREATED DIFFENENTLY FROM OTHER EMPLOYEES OR
APELICANTS) BECAYSE OF YOUR RACE OR COLOR, CREED, OR NATIONAL DRIGIN, (You may continue your answer on another
sheet of paper if you necd more space.)

SEE ATTACHED SHEET.

8. WHAT CORRECTIVE ACTION DO YOU WANT TAKEN ON YOUR COMPLAINT?

- A promotion and a chance to work without harasement.

9. DATE OF THIS COMPLAINT: 10. SIGH YOUR {COMPLAINANT S} NAME HERE:
MODNTH LD&Y YEAK - .
: Députy Equal Employment
14 Apr 1967 Opportunity Officer _ i 4 X
(Date) ' (Title) (Signaturei /
This is to cert:..fy that the complainant has reaffirmed this comp t

in my presence and stated the facts therein contained, the substance
of his camplaint, are twue to the best of his knowledge.




Attachment to BTN. No. 713-7 I(2) : ' : - '

YOUR COMPLAINT OF DISCRIMINATION REGARDING EMPLOYMENT PRACTICES

How, When, and Where Complaint Should Be Filed and How It Is Processed

o This form should be used only if you 85 a qualified applicani for Federal employment ot a Fed-
eral employee think you have been treated unfalrly becsuse of your race, color, creed, or national
origin by a FEDERAL agency. -

e Your complaint must be filed within thirty days of the date of the action about which you are com-
plalning. However, if you are complaining about a removal, suspension, or reduction in rank or
pay, you must sehmit your complaint within ten days of effective date of such action.

¢+ These time limits may be extended if your complaint concemns & continuing action, or if you can
give a good reason for not submitting the complaint within the prescribed time limits.

* If you need help in the preparation of your complaint, you may contact the Deputy Equal Employ-
ment Opportunity Officer at the local office, ot a representative of your choice,

e Your complaint should be filed by you or your representative with the Deputy Equal Employment -
Opportunity Ofticer for the local office, or with the Equal Employment Opportunity Officer in the
headquarters office of the agency concerned,

e You may have a representative at all stages of the processing of your complaint. .

s You will have an opportunity to talk with an investigator and give him all theé facts you have
which you believe show diserimination.

* After the investigation of your complaint has been completed, you will be told of the results and
an attempt will be made to resolve the matter informally.

o If your complaint cannot be settled informally. you will be given the right to request a hearing
which will be conducted by the asgency and held at the installation where the alleged dxscrlmina-
tion occurred, as that is where the witnesses and records are located.

e If you ask for a hearing, you may present witnesses in your behelf.

» You will be given a transcript of the hearing or a summary of the testimony.

o Your case will be referred to the Equal Employment Opportunity Ofﬁcer &t the headquarters level
of your agency befare final decision is made on your complalnt. and you will be notified in writing
of that decision. -

e If you are nat satisfied with the final agency decision, you will have the right to appeal that

decision within ten days after receipt to the Board of Appeals and Review of the U. 8. Civil
Setvice Commission, Washington, D. C. 20415.

PLEASE FILL OUT THE OTH.ER SIDE OF THIS SHEET

U.5. GOVERNMENT PRINTING OFFICE : 1967 O - 285-043 (58]




GHORGE DAVID PETTLT (Cont'd)

7. BXPLAIN HOW YOU BELIEVE YOU WERE DISCRIMINATED AGAINST (TREATED
DIFFERENTLY FROM OTHER EMPLOYEES OR APPLICANTS) BECAUSE OF YOUR RACE OR
COLOR, CREED, OR NATIGNAL ORIGIN.

Mr. EBrickson recommended three (3) of my co-workers, Mr. Kurtsz,
Mr. Bmery and Mr. Randall for a promotion, but refused to recommend me.
He did this despite the following facts known to him at the time of his
actione:

1. I had been assigned and had performed duties equal to and, in
most cases, above those assigned and/or performed by my associates.

2. 1 hed performed duties that had been accredited, by Mr. ixickson,
to Mr. Kurtz and Mr. Bmery.

EXAMPLE NO, 1: Mr. Kurtz had been on the Hike-X program
for about 18 months when I was assigned to the program

by Mr. Erickson. I was told that a report was nine months
overdue; that Mr. Kurtz had not been able to get out
suiteble report. 1 reviewed the report that Mr. Kurt=z
had prepared and, too, judged it unsuitable for publi-
cation. After discussing this report with Mr. Erickson

I was told to conduct & study and prepare a report. I
completed the study and the report in less than 90 days.
Mr. Brickson was pleased with the report. It is my
understanding that the report was received, by the Missilc
Command, with great enthusissm. So much, that a request
-waes nade for the engineser, who designad the proposal, —
to come to the Command for a diecussion of the report.
Mr., Kurtz and Mr. Brickson made the trip. According tc
the files, in this office, Mr. Kurtz is the originator
of that report. 1, not only produced the basic reporp
1, oriented the program for the other reports subse-
quently submitted by Mr. Kurtz. These reports were wsed
to justify & promotion for Mr. Kurtz according to M -
bErickason .

BXAMPLE NO. 2: According to the report on the mine-
planting syetem, TH-66, Mr. Buery is accredited as raing
the "Technical Assistanée” on this program. The records
will show that I not only proposed the instrumentetion
necessary to record the data, but actually desigped and
supervised the building of some of the equipment used

in the test. However, there is no doubt in my mind that
the technical aseistanZg given to this program was used
to justify a promotion for Mr. Bmery.




GHORGE DAVID PETTIT

3. Mr. Randell and I were transferred to this Laboratory at the
same time, that would cownter any claim of Mr. Brickson's that I had
not been here a sufficient amount of time to warrant a promotion. Mr,
Randall waes recommended.

4. 1 have worked for Humsn BEngineering for more than eix years
and have been in grade for nearly ll years against, probably, not more
than 4 years for either of the others, or more then ll years, if their
time in-grade was all added together.

S. Mr, Brickson had promised to submit my name for promotion in
the fall of 1906 but did not do so.

6. In addition to other duties, I had completed one Technical Note,
two reports, designed two tests and conducted one test.

When Mr. Brickson refused to recommend me for a promotion he stated
that he would recommend me upon his return from a six-week trip. When
I objected on the basis of past experience he told me that I could not
classify him with others and that he (Jobn Erickson) would carry out
his promise.

Upon Mr. Brickson's return (I waited for two weeks), I asked him if
he had recommended me for a promotion. Mr. Brickson stated that he had
not had the time but he would do it right away. I waited three weeks
and asked Mr. Brickson what his intentions were. He stated that I had
received a special pay increase and that he was concerned with Mr. Emery
and Mr. Randall who he said did not get the promotion that he had recom-
mended. He further stated that Miss Davis (who was employed less than
fne year ago) would be recommended before he would consider a promotion
for me. He stated that he was satisfied with my work but that he would
advise ne to "forget" about a promotion. This he concluded, without any
more qualification than that he had other people who needed a promotion
©other than me.

1 have no doubt that I have not been promoted solely because of my
race and nothing else; that being of the minority race has caused Mr.
Brickean and others in these laboratories to act in a manner that would
not be considered acceptable if they were dealing with a person of the
nmajority race. - _

The facts stand for themselves. Mr. Samual Hicks, who has more
publications to his credit than any other individual in these laboratories,
according to "Milestones - A Directory of Human Bngineering Laboratories
Publications, 1953-1966", left in January 1967 because he had been denied
a promotion. Mr. George Gentry, who held a Master's degree in Psychology,
left in September 1966. He had been promised a promotion, which he never
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. GEORGE DAVID PETTIT

received. Except for me, the last professional Negro in Humen Bngineering
is alated to leave in the near future, because he was '"passed over" for -
a promotion. These men did not leave because they wanted to do seo. They
left because they had decided that they didn't care to "fight the system".
Cne fellow, preparing to leave, said to me, "Your eleven years in grade

is enough to convince me. I am getting out while I have my youth". But,
for me, twenty one years of service, eleven years in the meme grade, and
asven of those years spemt in these laboratories without a promtion s has

collecsted a large toll from my youth,







203 Ct.Cl. 207, 488 F.2d 1026, 6 Fair Empk.Prac.Cas. (BNA) 1166, 6 Empl. Prac. Dec. P 9036

United States Court of Claims,

. George D. PETTIT
V.
The UNITED STATES.

No. 253-72.

Dec. 19, 1973,

Action was brought by a black federal employee working at the Human Engineering Laboratory, Aberdeen Proving Grounds,
alleging that he was denied promotion to the next highest civil service rating because of racial discrimination, and seeking back pay.
The Court of Claims, Nichols, J., held that the Court had jurisdiction to entertain the claim under the “Civil Rights” Executive Orders;
that the employee’s claim was not barred by failure to exhaust administrative remedies; but that, in the absence of a specific finding
of the grade and pay of the position the employee would have filled but for the discrimination and the date of the personnel action
by which he would have filfed it, the action would be remanded to the Civil Service Commission for further proceedings.

Cross motions for summary judgment denied and case remanded to Civil Service Commission.
Cowen, C. 1., dissented and filed opinion.

Skelton, )., dissented and filed opinion.

Bennett, J., dissented and filed opinion.

West Headnotes

1] [ﬂ' KeyCite Citing References for this Headnote

=393 United States
©=393VIH Claims Against United States
©=393k113 k. Presentation, Allowance, and Adjustment. Most Cited Cases
While General Accounting Office has no power to review decisions of court of claims, its decisions respecting money claims
are binding on executive branch of government. Budget and Accounting Act, 1921, §§ 304, 305, 31 US.C.A. §§ 44, 71; Dockery Act, §

8,31US.CA.§74. ,

[2] KeyCite Citing References for this Headnote

=170B Federal Courts
¢=1708Xil Claims Court (Formerly Court of Claims}
G=170BXN{A) Establishment and Jurisdiction
{=1708k1073 Particular Claims, Jurisdiction
U=170Bk 1079 k. Employees' Claims. Most Cited Cases
{Formerly 106k449{1})
Court of Claims has jurisdiction over cases for back pay and other relief under “Civil Rights” Executive Orders. 28 US.CA. §
1491; Civil Rights Act of 1964, § 701 et seq. as amended 42 U.S.C.A. § 2000e et seq.

[3] KeyCite Citing References for this Headnote

=378 Time-
¢=378k7 Days
¢=378k10 Sunday or Other Nonjudicial Day
=378k10(9} k. Appeal and Error and Other Proceedings for Review. Most Cited Cases
Where Jast date for appeal by civil service employee from adverse ruling on claim far promation and back pay made under
.“Civil Rights” Executive Orders fell on Saturday and employee gave notice of appeat by telephone on Monday and in writing shortly
thereafter, notice of appeal to board of appeals and review was timely. 28 U.S.C.A. § 1491; Fed.Rules Civ.Proc. rule 6{a), 28 U.5.C.A,;
Court of Claims Rules, rule 25({a), 28 U.S.C.A,



[4] X5 KeyCite Citing References for this Headnote

(=~15A Administrative Law and Procedure
<=15AIV Powers and Proceedings of Administrative Agencies, Officers and Agents
¢=15AlV(D) Hearings and Adjudications
=15Ak513 k. Administrative Review. Most Cited Cases
Sufficiency of notice of administrative appeal should be liberally construed as long as adverse party is not prejudiced
thereby. '

-5} ﬁ KeyCite Citing References for this Headnote

=393 United States
¢=+393f Government in General
©=393k39 Compensation of Officers, Agents, and Employees
£=393k39(8) k. Compensation After Suspension or Removal. Most Cited Cases
Government employees are entitled to back pay where they can show that, but for specific instance of racial discrimination,
favorable personnel action would have been taken. 28 U.S.C.A. § 1491,

(6] Ig KeyCite Citing References for this Headnote

{=1708 Federal Courts
¢=170BXI1 Claims Court (Formerly Court of Ciaims)
<=170BX!I(8]) Procedure
==170Bk1119 Judgment
C=170Bk1119.1 k. In General. Most Cited Cases
{Formerly 1708k1119, 106k470)

Where, in action by black civil service employee for promotion and back pay on ground that promotion had been denied
because of racial discrimination, specific finding had not been made as 1o grade and pay of position employee would have filled but
for discrimination and date of personnel action by which he would have filled it, action would be remanded to Civil Service
Commission for hearing and making of findings on missing elements in employee's claim. 28 U.S.C.A. § 1491,

[7] KeyCite Citing References for this Headnote

£=393 United States
~=3931 Government in General
<=393k39 Compensation of Officers, Agents, and Employees
¢=393k39(11} Recovery of Compensation
$=393k39(13) k. Pleading and Evidence. Most Cited Cases
Prima facie case of failure to promote because of racial discrimination is made by showing that plaintiff belongs to racial
minority, that he was qualified for promotion and might have reasonably expected selection for promotion under Government's
ongoing compensative promotion system, that he was not promoted, and that supervisory level employees having responsibility to
exercise judgment under promotion system betrayed in other matters predisposition for discrimination against members of involved
minority. 28 11.5.C.A. § 1491,

[8] & KeyCite Citing References for this Headnote

=393 United States
=393! Government in General
¢=393k39 Compensation of Officers, Agents, and Employees
=393k39{11) Recovery of Compensation

£=393k39{13) k. Pleading and Evidence. Most Cited Cases
. When civil service employee has established prima facie case of failure to promote because of racial discrimination, burden
is shifted to Government to show, as to each passing over of employee, that nonselection was for legitimate, nondiscriminatory

reasons. 28 US.CA. § 1491,



91 I? KeyCite Citing References for this Headnote

=393 United States
¢=393] Government in General
¢+393k39 Compensation of Officers, Agents, and Employees
£==393k35({8) k. Compensation After Suspension or Removal. Most Cited Cases
Civil service employee was not entitled to recover back pay on allegations that promotion was denied him because of racial
discrimination merely because Army allegedly faited to comply with applicable procedural regulations. 28 U.S.C.A. § 1491,

*1027 Alvin Dwight Pettit, Washington, D. C., atty. of record, for plaintiff.

LeRoy Southmayd, Jr., Washington, D. C., with whom was Acting Asst. Atty. Gen. Irving Jaffe, for defendant.
Before COWEN, Chief Judge, and DAVIS, SKELTON, NICHOLS, KASHIWA, KUNZIG and BENNETT, Judges.

ON PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT AND DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
NICHOLS, Judge:

Plaintiff is a black who is employed at the Aberdeen Proving Grounds at Aberdeen, Maryland, and is a classified Federal Civil
Service employee, Engineer Human Factors in the Human Engineering Laboratory (HEL), Aberdeen Proving Grounds. He brings suit to
recover for his losses resulting from the Government's failure to promote him because of racial discrimination practiced by its

employees.

Plaintiff's case is distinguished from racial discrimination cases previously heard by this court in that he seeks to recover not
only back pay, but also either compensation for future lasses or to be promoted to that position he would have attained, but for
“racial discrimination”, Jurisdiction is asserted under 28 U.S.C. § 1491, which provides as follows:

The Court of Claims shall have jurisdiction to render judgment upon any claim against the United States founded either
.upon the Constitution, or any Act of Congress, or any regulation of an executive department, * * * To provide an entire remedy and
to complete the relief afforded by the judgment, the court may, as an incident of and collateral to any such judgment, issue orders
directing restoration to office or position, placement in appropriate duty or retirement status, and correction of applicable records,
and such orders may be issued to any appropriate official of the United States. * * * (Supp. Il, 1972},

This plaintiff relies on Executive Order No, 10722, 3 C.F.R. 1954-1958 Comp., p. 384 {1957); Executive Order No. 10925, 3
C.F.R. 1959-1963 Comp., p. 448 (1961); Executive Order 11114, 3 C.F.R. 1959-1963 Comp., p. 774 (1963); Executive Order 11162, 3
C.F.R. 1964-1965 Comp., p. 215 (1964); Executive Order 11246, 3 C.F.R. 1964-1965 Comg., p. 339 (1965), now Executive Order
11478, 3 C.F.R. 1966-1570 Comp., p. 803 (1969); and the Regulations of the Civil Service Cornmission, 5 C.F.R. §§ 4.2 and 713.202.
These provisions explicitly require all Government agencies to offer their employees equal opportunities in all respects without
regard to race.

The present controversy originated in April 2967. Plaintiff as an Electronic Engineer, GS-11, Step 7, filed a complaint*1028
alleging that he was denied promotion to G5-12 solely because of his race. The complaint was investigated by Earl R. Haag, Deputy
Equal Employment Opportunity Officer. Mr. Haag, in his Summary of Investigation concluded that Mr. Pettit's complaint was
baseless.

Plaintiff requested a formal hearing. The Hearing Officer, William J. Bivens, concluded in his voluminous Statement of
Findings of Fact and Recommendations that “Mr. Pettit's failure to be promoted from G5-11 to GS-12, was not the result of racial

discrimination, but rather because Mr. Pettit did not merit a promotion.”
T YT

The Recommendations of the Army read as follows:

In view of the discriminatory actions to which Mr. Pettit has been subjected by his supervisors, he should be given
.preferentiai consideration for promotion to the next GS-12 vacancy within Human Engineering Laboratoties provided he is among
the best qualified candidates referred. Further, in order to preclude any future display of discriminatory actions, the supervisors who
were found to have engaged in such practices *1030 against Negro employees should be disciplined and any promotion actions in
which they would be the selecting official pre-audited by AMCDL for compliance with required technical competence requirements

for referred applicants.



While these Findings are not without ambiguity, we read them as rejecting the holdings of the Hearing Officers that
plaintiff's non-promotion was due to lack of gualification. They substitute, instead, the notion that somewhere along the line, or
more than once, a personnel action or actions were taken, that passed the plaintiff over for promotion because of his race and not
n the merits. Here, as in other of these cases, we confront reports which omit the specific we would need for 2 back pay award for
the reasons, among others, that the writers were not aware that back pay could be awarded or that we would desire details of
personne! actions.

The plaintiff accepted the Modifications of the Findings of Fact, but appealed the recommended actions to AMC. In his
letter of appeal Pettit requested: 1) an immediate promotion to GS-12, 2) effective date of such promotion retroactive to 1960, 3)
immediate opportunity to compete for a GS-13 pasition, 4) restitution for expenses of hearing to include attorneys’ fees, and 35) a
cease and desist order against the management of the lahoratories. Said appeal was denied by a letter from Albert Kransdorf,
Director of the Employment Policy and Grievance Review Staff of AMC, dated September 22, 1970, and received by Pettit on
October 2, 1970. The letter deemed Mr. Pettit's request that he be promoted to GS-12 satisfied by his promotion to that level which
was effective as of August 10, 1970. However, the letter went on to say the plaintiff's request for retroactive promotion was barred
by decisions of the Comptroller General and that there was no provision made under the Federal Equal Opportunity Program io
reimburse complainants for expenses incurred by them in pursuing their ciaims. It also advised Pettit of his right to appeal to the
Board of Appeals and Review (BAR}, United States Civil Service Commission, “no later than 15 days from the date you receive this

-decision.”
ok kg kk

On October 15, 1971, the Court of Claims decided Madrith Bennett Chambers v. United States, 451 F.2d 1045, 196 Ct.Cl.
186, and Melvin Allison v, United States, 451 F.2d 1035, 196 Ct.Cl. 263 (1971). These cases support the proposition that the Court of
Claims will grant a plaintiff back pay where he can show he would have been promoted at a *1031 specific time if it were not for
discrimination. Based on these decisions the plaintiff petitioned the Civil Service Commission, the General Accounting Office,
Department of the Army, and Army Materiel Command for reconsideration. Plaintiff requested those Agencies and Departments to
award him back pay and compensation for losses to be incurred in the future as the result of past discrimination, based on his
computations. All Agencies denied their authority to do either until authorized by GAO and therefore accepted his appeal as filed

.before them, but deferred to the decision making power of the GAO.

GAOQ advised plaintiff's counse! on June 5, 1972, that it would not follow the decisions of this court, but would again deny
the Government's power to pay on a retroactive claim arising out of discrimination. Plaintiff considered such denial that of the
petitioned Agencies and Departments since they apparently vested their decision making power in GAO, and therefore he petitioned
this court for relief on June 19, 1972.

[1] [2] g While the GAQ has no power to review the decisions of this court, United States v. Jones, 119 U.5. 477, 75.Ct.
283, 30 L.Ed. 440 (1886), its decisions respecting money claims are binding on the Executive branch of the Government, 31 U.5.C. §%
44, 71, 74. It is, therefore futile to press before Executive Agencies a claim the Comptrolier General has rejected, whether rightly or
wrongly. The Government argues however that this court has no 28 U.S.C. § 1491 jurisdiction of cases for back pay and other relief
under the “Civil Rights” Executive Orders, This contention does not merit further discussion since it has been previously rejected by
this court in Chambers and Allison, supra. Defendant admits that plaintiff has no right to sue under the Equal Employment
Opportunity Act of 1972, Pub. L. 92-261, which confers jurisdiction for the future on the District Courts. A suit here by a plaintiff
having access to the District Court would raise a different question, with which we do not deal.

[3} [4] j The Government's defense of failure to exhaust administrative remedies is also without merit. BAR was in
error in dismissing plaintiff's appeal as untimely. This is true even'if the 15 day period for appealing AMC's decision is measured by
“calendar days” rather than “working days” as contended by the defendant. Plaintiff had only 14 calendar days to appeal since the
fifteenth day fell on a Saturday during which no one was present at BAR to receive the appeal. Both the Federal Rules of Civil
Procedure and the Rules of the court take into consideration the fact that most Government offices are closed on Saturdays,
Sundays and Holidays by extending a deadline that falls on such a day to the next working day. Fed.R. Civ.P. 6{a), Ct.Cl. R. 25{a).
Pettit's telephone call on Monday, October 19, possibly was sufficient to constitute a timely appeal since he was not told flatly that
the notice of appeal would have to be in writing, and the call was followed up in writing shortly afterwards. The sufficiency of a
notice of administrative appeal should be liberally construed as long as an adverse party is not prejudiced thereby. See, Gernand v.
United States, 412 F.2d 1190, 188 Ct.Cl. 544 {1969), where this court held that a letter to President Kennedy was sufficient to
constitute notice of appeal to the Civil Service Commission. Moreover, the futility of pressing before an Executive Agency a money
claim the GAO has rejected, must be obvious to all, and in Allison, supra, we viewed it as excusing the plaintiffs from running out
their string with the BAR, to achieve a sufficient exhaustion of administrative remedies to satisfy the doctrine invoived.



[5] =2 We reaffirm our prior cases holding that Government employees are entitled to back pay where they can show that
but for specific instances of racial discrimination, favorable personnel action would have been taken. *1032 Chambers v. United
States, supra; Allison v. United States, supra; Small v. United States, 470 F.2d 1020, 200 Ct.Cl. 11 {1972).

HRETER

[6] = In sum, although Mr. Pettit avoids the short shrift given the plaintiff in Small he does not come to this court with
administrative Findings that meet the requirements necessary for relief as laid out in Chambers and Allison. Therefore we remand to
the Civil Service Commission*1033 under the autharity given to us by Congress in 28 U.S.C. § 1491, as amended by Pub.L. 92-415
{August 29, 1972} to hear evidence and making Findings on the missing elements enumerated above.

Equal Employment Opportunity cases present this court with the difficult task of maintaining the delicate balance between
two considerations which are difficuit to reconcile. We do not intend to pay mere lip service to a legal right by saddling plaintiffs
with a2 burden of proof so high as to preclude a remedy in most of the typical cases of this sort. On the other hand, that a plaintiff is
black does not mean he is excused from the clear-cut showing of legal wrong required of other claimants, or that we are desirous of
usurping the discretionary decisions of the Executive branch as to the opening of vacancies, the availability of funds, or the relative
qualifications of different applicants for competitive promotion.

The Supreme Court resolved this dilemma in a recent case where plaintiff claimed defendant failed to rehire him because of
racial discrimination. This was done by shifting the burden of proof to the defendant once plaintiff established a prima facie case.
The case, McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 5.Ct. 1817, 1824, 36 L.Ed.2d 668 {1973}, contains relevant

language as follows:

The complainant in a Title VI trial must carry the initial burden under the statute of establishing a prima facie case of racial
discrimination. This may be done by showing (i) that he belongs to a racial minority; {ii) that he applied and was qualified for a job
for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and {iv} that, after his rejection,
the position remained open and the employer continued to seek applicants from persons of complainant's qualifications, 13 * * *
{Footnote Omitted.}

The burden them must shift to the employer to articulate some legitimate, nondiscriminatory reason for the emptoyee's

rejection.
FTTTT T

[9} Plaintiff's contention that he is entitled to recover back pay without consideration of the merits because allegedly
the Army failed to comply with the applicable procedural regulations is not supported by the authorities cited. Even if we accept as
true plaintiff's aflegation that he was divested of procedural rights, the cases which he cites apply only to adverse personnel actions
such as discharge or demotion rather than a failure to promote as we have here. Service v. Dulles, 354 U.S, 363, 77 5.Ct. 1152, 1
L.Ed.2d 1403 {1957) *1034 {discharge); Vitarelli v. Seaton, 359 U. S, 535, 79 $.Ct. 968, 3 L.Ed.2d 1012 {1959) {discharge); Greene v.
United States, 376 U.S. 149, 84 S.Ct. 615, 11 L. Ed.2d 576 {1964) {loss of security clearance); Chisholm v. United States, 149 Ct.C. 8
{1960} {discharge}; Garrott v. United States, 340 F.2d 615, 169 Ct.Ci. 186 (1965} {termination of retirement annuities).

We, therefore, deny both cross motions for summary judgment and remand to the Civil Service Commission, pursuvant to
Pub.L. 92-415, 28 U.5.C. § 1491, for further proceedings consistent with this opinion. The Civil Service Commission can seek guidance
from the Equal Employment Opportunity Act of 1972, Pub.L. 92-261, which expressly confers on the Commission power to grant
back pay in cases such as this. In accordance with this Court's General Order No. 3 of 1972, plaintiff's attorney of record shall advise
this court, by letter to the clerk, of the status of the remand proceedings. Such advice shall be given at intervals of 90 days or less,
commencing from the date of this opinion.

COWEN, Chief Judge {dissenting):

None of the parties in the Allison and Chambers cases called the court's attention to Section 701 of the Civil Rights Act of
1964 (78 Stat. 253). It was not mentioned or alfuded to in the oral arguments, in the briefs, or otherwise. However, on September
23, 1973, about three weeks before our decisions in Allison and Chambers, the Sixth Circuit issued its decision in Ogletree v.
McNamara, 449 F.2d 93 (6th Cir. 1971). The decision was not published or otherwise brought to our attention before the decisions
.in Allison and Chambers were announced.

LR LS L ]



In view of the foregoing, | find it unnecessary to discuss any other gquestion raised in this case. The long and short of it is
that we did not have jurisdiction of the suits brought in the Chambers and Allison cases, and we do not have jurisdiction of plaintiff's

action.
. SKELTON, Judge (dissenting):
I agree with the able dissenting opinions of Chief Judge Cowen and Judge Bennett. However, | would like to add the
following:

This court does not have jurisdiction of this case.

P T

BENNETT, Judge (dissenting):

i dissent from the opinion of the majority because | believe that, in its rightful concern to correct what it believes to be
racial discrimination, it has wrongfully construed the law. However much we may sympathize with any who have suffered or believe
they have suffered discrimination, there is a definite limit to what we can do about it. In the instant case we have no jurisdiction.

**2 %3+ | agree with Chief Judge Cowen and Judge Skelton that defendant’s motion for summary judgment should be
granted, plaintiff's motion should be denied, and the petition should be dismissed.

Ct.€1.,1973.
Pettit v. United States
203 Ct.Cl. 207, 488 F.2d 1026, & Fair Empl.Prac.Cas. (BNA} 1166, 6 Empl. Prac. Dec. P 9036

END OF DOCUMENT
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Civ. No. B-72-964.

Feh. 22, 1977.

Black persons who had failed to pass the Maryland bar examination brought a class civil rights action, claiming that
intentional and inherently discriminatory practices in giving the examination denied them equal protection in contravention of
Fourteenth Amendment. The District Court, Blair, J., held, inter alia, that administration of the bar examination involved neither
intentional nor inherent racial discrimination.

Judgment for defendants.
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.U.S.C.A.Const. Amends. 13, 14; Fed.Rules Civ.Proc. rule 23(a), {b){(2), {c){1), 28 U.S.C.A.

[2] KeyCite Citing References for this Headnote

{=+170B Federal Courts
€~170BIX District Courts
¢=170BIX(B) Three-Judge Courts
¢=170Bk993 Nature of State Statutes or Action Challenged
o+1708k993.1 k. In General. Most Cited Cases
{Formerly 1708k993)

Where blacks, in claiming that Maryland bar examination was discriminatorily administered and therefore deprived them of
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to consider such allegations was unnecessary. 28 U.S.C.A, §5 1331, 1343; § 2281 (Repealed 1976); 42 U.5.C.A. §§ 1981, 1983;
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Where blacks, in their class action claiming that Maryland bar examination was racially discriminatory and therefore
deprived them of equal protection, did not seek individual review of bar examination performance, district court would not abstain
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U.S.C.A, §§ 198], 1983; UU.S.C.A.Const. Amends, 13, 14,
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action, controversy was moot as 1o such named plaintiffs. 28 U.5.C.A. §5 1331, 1343; 42 U.S.C.A. §§ 1981, 1983; ).5.C.A.Const.
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<=170All Parties
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»=170Ak219 k. Governmental Bodies and Officers Thereof. Most Cited Cases
Maryland Court of Appeals was not required to be joined as defendant in class action attacking Maryland bar examination
.as discriminatory, even though such court had duty of making final decision as to whether applicant would be admitted to Maryland
bar. Code Md.1957, art. 10, § 3, (c); 42 U.S.C.A. § 1983; Fed.Rules Civ.Proc. rule 19, 28 U.S.C.A.
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Plaintiffs were not required to exhaust state remedies before bringing civil rights class action contending that Maryland

state bar examination was racially discriminatory and deprived blacks of equal protection. 42 US.C.A. §§ 1981, 1983; U.5.C.A.Const.
Amends. 13, 14; 28 U.S.C.A. §§ 1331, 1343; Md.Rules Governing Admission to the Bar, rule 8, subd. b(3}.
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=78k1422 k. Other Particular Cases and Contexts. Most Cited Cases

(Formerly 78k242(1), 78k13.13(3})}
Evidence in civil rights action showed, as matter of law, that manner in which Maryland bar examination was administered
was neither intentional nor inherently discriminatory against blacks, and that blacks therefore were not denied equal protection
hen they were denied admittance to bar after failing to pass such examination. 42 U.S.C.A. §§ 1981, 1983, 1988; U.S.C.A.Const,
Amends. 13, 14; 28 U.S.C.A. §§ 1331, 1343; Act June 25, 1948, 62 Stat. 968; Code Md.1957, art. 10, §5§ 1-8, 3{c, d); Md.Rules
Governing Admission to the Bar, rules 7, subds. ¢, d, e, 8, subd. b(3); Fed.Rules Civ.Proc. rules 12{b}, 19, 56, 28 U.5.C.A.

*284 Kenneth L. johnson and Alvin Dwight Pettit, Baltimore, Md., and jack Greenberg and Linda Greene, New York City, for
plaintiffs.

Francis B. Burch, Atty. Gen., and George A. Nilson, Deputy Atty. Gen., Baltimore, Md., for defendants.
BLAIR, District judge.

The general question presented by this suit is whether the Maryland Bar examination is color-blind. The specific question
presented is whether the seven black plaintiffs and the members of the class whom they seek to represent are being and have been
deprived of any rights, privileges and immunities secured by the Constitution and laws of the United States because they have failed
the Bar examination and been denied admission to practice law.

Suit is brought under 42 U.S.C. ss 1981 and 1983 to secure rights protected by the Thirteenth and Fourteenth Amendments.
The court has jurisdiction under 28 U.S.C. 35 1331 and 1343.

Defendants are Vincent Gingerich, Charles Dorsey, and Dorothy Thompson, the mambers of the Maryland State Board of
Law Examiners (Board). No question of capacity has been raised by the defendants and it is apparent that they are being sued in
their official capacity. See Burt v. Board of Trustees, 521 F.2d 1201, 1205 {4th Cir. 1975).

Because of what they perceive and allege to be intentional and inherently discriminatory practices, plaintiffs contend that
the Bar examination denies them equal protection in contravention of the Fourteenth Amendment. They support their allegations in
part by alleging that the Bar examination has a disproportionately adverse impact on blacks who are severely underrepresented in

.the legal profession. They seek as relief (1) a declaratory judgment that defendants’ testing practices are racially discriminatory and
unlawful, (2} a permanent injunction against such practices, {3) attorneys' fees, and {4) other appropriate relief.

This suit was filed in September 1972 and, with the court's concurrence, the parties engaged in extensive formal and
informal pre-trial procedures to develop the underlying facts. The matter is now before the court on defendants’ motion for
summary judgment, the issues have been fully briefed and the parties heard at orat argument. Before addressing the merits, the
court will deal with various preliminary questions.

Class Action

(1] Plaintiffs seek to maintain a cfass action on behalf of all blacks {a) who have taken and failed the Bar examination or
{b) who have not yet taken the Bar examination or (¢} who have failed the Bar examination three times or more and have been
denied the opportunity to retake it or (d) who wish ar will wish to practice law in Maryland. Defendants oppose certification of a
class on the ground that each Bar examination is a separate event and that each is graded individually. Plaintiffs have not moved
separately to certify the class. '

Ostensibly, determination of whether a suit is to be maintained as a class action is to be made as soon as practicable after it
is commenced. F.R.Civ.P. 23{c}{1). What is practicable must be determined within the peculiar context of each case. In this case, the
court {and apparently the plaintiffs} did not move to certify a class, conditionally or otherwise, for a number of reasons. Among
those reasons were the deveiopment of facts which would illuminate the propriety and scope of class certification and a
determination by the court of the adequacy of representation by the named plaintiffs and their counsel.

Even where the parties fail to move for class certification commentators have suggested that the court has an independent
obligation to determine the propriety of a class action. See Frankel, Some Preliminary Observations Concerning Civil Rule 23, 43
F.R.D. 39, 39-42 (1267); 7A Wright & Miller, Federal Practice & Pracedure, Civil, s 1785 {1972 and 1976 Supp.). But cf. *285 Carracter
.v. Morgan, 491 F.2d 458 (4th Cir. 1973} (plaintiff has primary responsibiity for initiating certification of class).

The court finds that the four preconditions of Rule 23{a}, F.R.Civ.P., have been met in this case. It further finds that this
action falls under the provisions of Rule 23(b){2), F.R.Civ.P. As noted earlier, the suit has been pending for over four years and has
received a fair amount of public notice. There is little doubt that the affected members of the class are fully aware of the suit and




the issues it presents. Class certification, in the court’s view, is proper in this action and the appropriate class is hereby designated to
be: all blacks who have taken and failed the Maryland Bar examination.

Three-judge Court

. 2] ﬁ Defendants' answer raises the question of whether the claims in suit must be decided by a three-judge court. Title
28 U.5.C. 5 2281 as it existed prior to the enactment of Pub.L. No. 94-381, effective August 12, 1976, is applicable.

Plaintiffs do not question the constitutionality of the Maryland law governing admission to the Bar. See Annotated Code of
Maryland, art. 10, ss 1-8 {1976); nor do they question the constitutionality of the Rule pursuant to which the Bar examination is

administered. Rule 7{c} provides;

1t is the policy of the Court {of Appeals) that no quota of successful candidates be set, but that, insofar as practicable, each
candidate be judged uvpon his fitness to be a member of the bar as demonstrated by his examination answers. To this end the
examination shall be designed to test the candidate's knowledge of legal principles in the subjects in which he is examined and his
ability to recognize, analyze and intelligibly discuss legal problems and to apply his knowledge in reasoning their solution. The
examination will not be designed primarily to test information, memory or experience.

Rule 7(c) was apparently adopted pursuant to Annotated Code of Maryland, art. 10, s 3{d) {1976).

Plaintiffs’ challenge is to the constitutionality of the Bar examination which is administered pursuant to these authorities.
The scope of the requirement of a three-judge court has traditionally been strictly construed. See Board of Regents v. New Left
Education Project, 404 U.5. 541, 545, 92 S.Ct. 652, 30 L.Ed.2d 697 {1972). Since neither a state law nor an order or regulation
adopted pursuant thereto is under attack, this suit may be resolved by a single judge.

Abstention

(3] Defendants argue alternativety that abstention would be appropriate in this case because the plaintiffs have
available to them various state remedies. It is true that the plaintiffs may have available to them certain state remedies. What they
seek in this suit, however, is not individual review of Bar examination performance but consideration of claims of racial

iscrimination in contravention of their federal constitutional rights. The existence of a state remedy, without more, is not sufficient
to permit a federal court to abstain. Wisconsin v. Constantineau, 400 U.S. 433, 437-39, 91 5.Ct. 507, 27 L.Ed.2d 515 (1971). See also
Zwickler v. Koota, 389 U.S. 241, 248, 88 S.Ct. 391, 19 L.Ed.2d 444 (1967). Abstention is appropriate only when there are special
circumstances. Harris County Comm'ss Court v. Moare, 420 11.5. 77, 83, 95 5.Ct. 870, 43 L.Ed.2d 32 (1975).

In Colorado River Water Conserv. District v. United States, 424 U.S. 800, 813-17, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976), the
Court noted three categories where abstention would be appropriate: (1) where a federal constitutional question might be mooted
or presented in a different posture by state court determination of state law; (2) where the case presents difficult problems of state
law implicating substantial public policy concerns; and (3) where with certain exceptions an injunction is sought to restrain state
_ criminal proceedings or closely related civil proceedings or the collection of state taxes.

*286 [4] This case does not come within the first category. See Lake Carriers' Ass'n v. MacMullan, 406 U.5, 498, 509-13,
92 5.Ct. 1749, 32 L.Ed.2d 257 (1972); Askew v, Hargrave, 401 U.S. 476, 477-78, 91 5.Ct. 856, 28 L.Ed.2d 196 (1971) {per curiam).
Plaintiffs present no state law claim nor are any uncertain issues of state law involved. There is no vague statute or administrative
rule susceptible to a saving judicial construction. The statutes and rule under which the 8ar examination is given are not attacked.
Unlike Reetz v. Bozanich, 397 U.S. 82, 90 5.Ct. 788, 25 L.Ed.2d 68 (1970), these are not unresolved questions of state constitutional
law. Moreover, there is no state action pending that could resolve or modify on state grounds the claim presented. See Harris
County Comm'rs Court v. Moore, supra.

Similarly, this case does not fall within the second category of cases in which abstention is appropriate. In those cases, as a
matter of comity, abstention has been ordered where complex problems have been delegated to state regulatory agencies which
have developed special expertise and sensitivity to the proper consideration of predominately locai factors. Alabama Public Service
Comm'n v. Southern Ry, Co., 341 U.S. 341, 348-50, 71 S.Ct. 762, 95 L.Ed. 1002 (1951); Burford v. Sun Qil Co., 319 U.5. 315, 327-34, 63
$.Ct. 1098, 87 S.Ct. 1424 (1943). No subtle regulatery problems depending upon special local expertise or predominately local

.factors are presented in this suit.

That the suit presents no claims which would fall within the third category requires no elaboratiorn,




Having chosen a federal forum for adjudication of their federal constitutional claims, this court concludes that plaintiffs
need not first seek relief in the state forum. See Timmons v. Andrews, 538 F.2d 584, 586 {4th Cir. 1976},

. Standing

[5] After this suit was filed, plaintiffs Pettit and Bettis passed the Bar examination and were admitted to practice law in
Maryland. Defendants argue that the suit is moot as to Pettit and Bettis and that they lack standing to remain as plaintiffs. Because
only equitable relief is sought, the controversy is moot as far as Pettit and Bettis are concerned. As the Court stated in Roe v. Wade,
410 U.5. 113, 123, 93 5.Ct. 705, 712, 35 L.Ed.2d 147 (1973):

We are next confronted with issues of justiciability, standing, and abstention. Have {plaintiffs) established that “personal
stake in the outcome of the controversy,” Baker v. Carr, 369 U.S. 186, 204 (82 5.Ct. 691, 703, 7 L.Ed.2d 663} (1962), that insures that
“the dispute sought to be adjudicated will be presented in an adversary context and in a form historically viewed as capable of
judicial resolution,” Fast v. Cohen, 392 U.S. 83, 101 (88 5.Ct. 1942, 1953, 20 L.Ed.2d 947) (1968), and Sierra Club v. Morton, 405 U.S.
727,732, (92 5.Ct. 1361, 1364, 31 L.Ed.2d 636) (1972)?

Pettit and Bettis no longer have such a personal stake in the controversy. DeFunis v. Odergaard, 416 U.5. 312, 94 5.Ct. 1704,
40 L.Ed.2d 164 (1974} {per curiam}; Singleton v. Louisiana State Bar Ass'n, 413 F.Supp. 1092, 1094 n.1 (E.D.La.1976). Moreover, this
case does not present a question that is “capable of repetition, yet evading review.” Southern Pac. Terminal Co. v. ICC, 219 U.S. 498,
515, 31 5.Ct. 279, 283, 55 L.Ed. 310 {1911). See Roe v. Wade, 410 U.S. at 125, 93 5.Ct. 705. The fact that five named plaintiffs remain
in the suit and that a class has been formed assures that the issues presented will not evade review. See Sosna v. lowa, 419 U.S. 393,
397-403, 95 S.Ct. 553, 42 L.Ed.2d 532 (1975). Pettit and Bettis will be dismissed as plaintiffs in the suit,

Failure to Join Party

f6] 2l Defendants also raise as a defense the failure of plaintiffs to join the Maryland Court of Appeals which makes the
final decision as to whether an applicant is to be admitted to the Bar. Annotated Code of Maryland, art. 10, s 3{c} (1976). The
Maryland Court of Appeals is not a “person” within the meaning of 42 U.5.C. 5 1983. *287 Zuckerman v. Appellate Div., Sec. Dept.,
Supreme Court of the State of New York, 421 F.2d 625, 626 (2d Cir. 1970). There is nothing to indicate that complete relief coutd not
be afforded plaintiffs without joining the Maryland Court of Appeals and defendants have advanced no specified claim of prejudice.
.See F.R.Civ.P, 19. The failure to join the Maryland Court of Appeals as a defendant is of no consequence in this case.

?aiiure to Exhaust State Remedies

[7] @Defendants also contend that the suit should be dismissed for the failure of plaintiffs to exhaust available state
remedies. Those remedies available, according to defendants, are retaking the Bar examination, filing exceptions to the adverse
recommendations of the Board, and/or seeking a writ of certiorari from the United States Supreme Court to review an order of the
Maryland Court of Appeals overruling an examinee's exceptions. Review by the Maryland Court of Appeals of an examination graded
as unsatisfactory by the Board is provided for by rule:

Exceptions seeking a review by the Court of Appeals of the candidate's answers to the Board's test shall be filed within the
time required by section b of Rule 12 . . . . The exceptions shall be accompanied by a statement indicating (i) that the candidate
availed himself of the opportunity to review his examination boaks and the model answers for the Board's test, and (ii) shall specify
those questions and answers which the candidate wishes reviewed and the reasons therefor. ...

Rule 8{b}{2) Governing Admission to the Bar of Maryland.FN1 See also id. Rule 12(b) {time for filing exception), Exhaustion
of administrative remedies is not required for s 1983 suits. McCray v. Burrell, 516 F.2d 357, 360-61 {4th Cir. 1975), cert. dismissed,
426 U.S. 471, 96 5.Ct. 2640, 48 L.Ed.2d 788 (1976). A fortiori, plaintiffs are not required to exhaust existing state judicial remedies in
an action brought under s 1983. See Timmons v. Andrews, 538 F.2d 584, 586 (4th Cir. 1976).

FN1. The extent to which plaintiffs have availed themselves of these opportunities for review varies. Plaintiffs Pettit and
Bettis will not be considered in light of their dismissal from this suit because of lack of standing. Plaintiff Cooper failed the winter
1972 examination, did not take an exception to the result and has not taken subsequent Bar examinations. Plaintiff Marshall took
and failed the winter and summer examinations in both 1970 and 1971, the winter 1972 examination, the summer 1973
examination, and the winter 1974 examination. He has filed unsuccessful exceptions to some but not all these failures. Plaintiff

.Mclntosh took and failed the summer 1972 examination, the winter and summer 1973 examinations and the winter 1974

examination, He has taken no exceptions to these failures. Plaintiff Proctor took and failed the summer 1970 examination, the
winter and summer 1971 examinations, the summer examinations in 1972 and 1973 and the winter 1974 examination. No
exceptions were taken to these results, Plaintiff Waker took and failed the winter and summer 1973 examinations and the winter
1974 examination. An exception, which was denied, was taken to the winter 1973 examination. Plaintiffs' Amended Complaint, PP




3({b)-(f}; Defendants’ Answer to Amended Complaint, PP 4(b}-{f}; Plaintiffs' Answers to Defendant's Interrogatories, PP 8, 10. The
above review reflects data only up to the winter 1974 examination.

. Summary Judgment and the Merits
Defendants contend that the undisputed material facts show that the Maryland Bar examination is neither intentionally nor

inherently discriminatory and that it constitutes a rational and reasonable method of determining an applicant's fitness and capacity
to practice law. Rule 56, F.R.Civ.P. Plaintiffs allege that genuine issues of material fact exist with respect to (1) intentional
discrimination in administration of the Bar examination; (2} disparate racial impact caused by the Bar examination; {3) the
opportunity available to the Board to discriminate; and {4) the accuracy of the Bar examination's measurement of fitness to practice
law in the absence of any scientific validation of the test.

The principles governing consideration of motions for summary judgment are familiar but will be restated briefly at the
outset of this discussion. The motion should not be granted unless the evidentiary facts are *288 not in dispute and there can be no
reasonable disagreement concerning the inferences or conclusions to be drawn from those facts. The moving party has the burden
of showing entitlement to summary judgment. Phoenix Savings & Loan, Inc. v. Aetna Casualty & Surety Co., 381 F.2d 245, 249 (4th
Cir. 1967). And “summary procedures should be used sparingly . . . where motive and intent play leading roles . . . .” Poller v.
Columbia Broadcasting System, 368 U.S. 464, 473, 82 S.Ct. 486, 490, 7 L.Ed.2d 458 (1962}; Denny v. Seaboard Lacquer, inc., 487 F.2d

485, 491 (4th Cir. 1973).

A. Undisputed Facts

Without attempting to be exhaustive, a review of the principal undisputed facts will be useful. The Maryland Bar
examination is a bi-annual two-day test administered by the Board which is composed of three practicing attorneys, one of whom is
black, appointed by the Maryland Court of Appeals. The board members are assisted in the preparation and grading of the essay
portion of the examination by three assistant graders who are attorneys. Presently one assistant grader is black. Since July 1972 the
Maryland Bar examination consisted of multiple choice questions given on one day and essay questions given on the second day.
The multiple choice or Multi-State Bar Examination (MBE) guestions are prepared and graded by the National Conference of Bar
Examiners {(NCBE) and are administered simultaneously in a majority of the states. The essay questions cover a variety of subjects
and are prepared and graded by the Board members and their assistants. The subjects tested are prescribed by the Court of Appeals
in Rule 7{d) Governing Admission to the Bar of Maryland. See also Maryland Board of Law Examiners Rules 1, 2(c}. After both

.portions of the examination have been graded, the scores of the essay and MBE portions of the examination are combined into a

final grade using the following formulae to determine if the examinee passes:

{i) a score of at least 70% on the Board's test and at least 50% on the MBE test; or

(ii} a combined score of at least 70%, giving the two scores equal weight after adjustment of the MBE score by Method 1 in
the National Conference of Bar Examiners Manual for the Interpretation and Use of Scores of the Multi-State Bar Examination. . .

.FN2

FN2. By Maryland Board of Law Examiners Rule 2(e){2) “the Board may, in the interest of justice, lower (but not raise) any
or all of the foregoing requirements at any time before notice of the resuits.”

Maryland Board of Law Examiners Rule 2{e}{1). See Rule 7{e) Governing Admission to the Bar of Maryland. Thereafter the
Board meets to establish a review range; essay papers falling within that review range with otherwise failing scores are then
reevaluated. As a resuit of this reconsideration, failing scores can be and have been raised to passing grades. Dorsey Deposition at
33-34, 80-82; Defendants' Answers to Plaintiffs’ Interrogatories, PP 35, 69; see Tyler v. Vickery, 517 F.2d 1089, 1092 {Sth Cir. 1975),
cert. denied, 426 U.5. 940, 96 S.Ct. 2660, 49 L.Ed.2d 393 (1976). The review procedure, already described, is markedly similar to the
procedure in Singleton v. Louisiana State Bar Ass'n, 413 F.Supp. 1092 {E.D.La.1976), wherein Judge Wisdom, writing for a three-judge

court, observed:

{T)he guidelines prescribed by the . . . examiners who prepare the questions maximize the chances for uniform standards of
grading. Furthermore, failing applicants as to any given question are guaranteed review by the . . . examiner who prepared the
question. Finally, the review provided by the (examiners) as a whole further protects applicants from unduly harsh judgments of

individual graders.

. In sum, there is neither the possibility that the opinion of a single . . . examiner, through the use of his guidelines or model
answers, shall determine an applicant's failing grade on a particular*289 question, nor the possibility that the opinion of any single
individual shall determine an applicant's failing grade on any question. The criteria provided for grading the examinations are neither




irrational nor arbitrary, and the application of such criteria by numerous different graders is a legitimate and effective means of
grading the examinations.

. 413 F.Supp. at 1098 (emphasis original}. The Board's procedures are equally valid. As nated earlier, an unsuccessful
applicant may compare his responses to model answers and may seek review of his examination by the Maryland Court of Appeals.

Although it does not appear that the thrust of plaintiffs’ attack is against the Multi-State Bar Examination, it will be
considered since it plays a substantial part in the overall examination administered by the Board. As stated, the MBE is developed by
NCBE and tests candidates in a variety of subjects. See Maryland Board of Law Examiners Rule 2{d}. The Board does not change any
of the MBE questions but reviews each MBE in advance to determine whether to use the test. Gingerich Deposition at 6-8. The
Board administers the MBE in accordance with procedures established by NCBE. Pullen Affidavit, P 5; MBE Supervisor's Manual
{1975). The NCBE through the Educational Testing $Service has sole responsibility for grading the MBE, which is done by scoring of
answer sheets that are identifiable only by number and not by the name of the examinee. Pullen Affidavit, P 5. Although the Board
determines what will constitute a passing score on the MBE and administers the MBE to examinees, it plays no rale in the MBE's
preparation or grading.

The Board members and their assistant graders develop the essay questions. Each persan involved covers certain subject
areas and is responsible for preparing an equal portion of the test. Gingerich Deposition at 20. Questions are derived from the
experience of the Board members and their assistants, from prior examinations, and from suggestions from judges, law school
professors and materials furnished by NCBE. Id. at 21-22; Dorsey Deposition at 44-45. Additionally the Board members and their
assistants prepare model answers to the guestions to guide later grading of the examination. Defendants' Answers to
Interrogatories, P 17. After the questions and model answers have been prepared, the Board members meet with their assistants
and the questions and mode! answers are reviewed, revised, discarded, amended, pruned and generally subjected to critical
evaluation. Qut of this review, a final set of questions develop. The court has reviewed copies of essay guestions used in the
Maryland Bar examination for the years 1970 to 1975 which are exhibits to defendants' motion for summary judgment.

The actual administration of the examination falls principally on the Board's administrative staff and on proctors hired for
the occasion. Board members are at the examination site to answer any questions and, on occasion, have assisted in distributing
.examinaticm materials. Dorsey Deposition at 76-77; Defendants’ Answers to Interrogatories, P 67{a).

The grading procedures for the essay portion of the Bar examination are designed to insure anonymity. The examination
books do not contain the names of the candidates, but rather are identified through seat numbers. The documents correlating the
seat numbers with the candidates' names are in the exclusive control of the administrative staff and are not available to the Board
or the assistants.FN3 Pullen Affidavit, P 2; Statement Concerning Administrative Procedures to Preserve Anonymity of Candidates on
the Bar Examination. The grading process is succinctly stated in part of Defendants’ Answers to Plaintiffs’ Interrogatories, P 12:

FN3. Neither the Board and its assistants nor the administrative staff has any systematic data on the race of the candidates
taking the Bar examination. The application to take the examination does not require specification of race and no photograph is
required. Defendants’ Answers to Interrogatories, PP 39, 40.

*290 The answer to each question is graded by the person {Board member or Assistant) who prepared that particular
question. Prior to beginning the grading process, each person establishes a method of scoring for recognition of issues, discussion
and reasoning within the dictates of Court of Appeals Rule 7¢. Each person then grades approximately 25 books containing the
answers to their questions. Thereafter each person may make an adjustment in the method of scoring to give the candidates the
benefit of the issues more easily recognized than those which may appear to be more obscure to the candidates. He then rereads
the books and scores on the new basis. Even if adjustment is not made, the first 25 books are reread. Each Board member reviews
the method of scoring used by one Assistant in grading the answers after the Assistant has graded approximately 25 books. At
present this review includes an examination by the Board member of the books themselves graded by the Assistant. Thereafter
adjustment may be made in the scoring. If adjustment is made, the Assistant rereads the books and grades upon the new basis.
After all books in a given subject have been thus read and graded, the person grading the books may upgrade all scores if he feels

that would be appropriate.

Thereafter, with the MBE scores available, the Board members reconsider those papers falling within a review range and
upgrade certain of those papers to passing scores. Facts omitted from this summary will be included in the discussion which follows

where they are pertinent.

B. Discrimination




8] As a point of beginning, it is worth stating that the State has a legitimate interest in regulating admission to the Bar
through imposing licensing standards to insure professional competence. As the Court stated in Schware v. Board of Bar Examiners,
353 U.S. 232, 239, 77 5.Ct. 752, 756, 1 L.Ed.2d 796 (1957):

. A State can require high standards of qualification, such as good moral character or proficiency in its law, before it admits
an applicant to the bar, but any gqualification must have a rationa! connection with the applicant’s fitness or capacity to practice law.
... Even in applying permissible standards, officers of a State cannot exclude an applicant when there is no basis for their finding
that he fails to meet these standards, or when their action is invidiously discriminatory. (citations omitted).

See also In re Griffiths, 413 U.S. 717, 722-23, 93 5.Ct. 2851, 37 L.Ed.2d 910 (1973); Martin-Trigona v. Underwood, 529 F.2d
33, 35 (7th Cir. 1975} (per curiam); Hawkins v. Moss, 503 F.2d 1171, 1175-76 & n.5 {4th Cir. 1974), cert. denied, 420 U.S. 928, 95 5.Ct.
1127, 43 LEd.2d 400 (197S).

9] Plaintiffs do question whether a rational relationship exists between the Maryland Bar examination and competency
to practice law. Specifically, plaintiffs allege that the Bar examination is not scientifically designed by experts in testing, that it tests
only legal memorandum skills, memory and ability to cram, that it is not graded on an absolute scale of professional competence
and that the examination is inherently discriminatory or culturally biased against blacks as evidenced by the disproportionately high
black failure rate.FN4 *291 Plaintiffs also allege that the Board has intentionally discriminated against black applicants. The Board is
alleged to have the opportunity to ascertain the race of Bar applicants through the possible avatlability of the master lists matching
candidates' names with seat numbers, the possibility that the attorneys conducting the in-person character interviews refate racial
information about candidates to the Board, the alleged availability of law school records, and the alleged ability of the Board to
identify a distinctive black writing style. Finally, plaintiffs assert that the Board has the arbitrary right to review those papers near the
passing level and may in this process further perpetrate racial discrimination.

FN4. Plaintiffs allege that between 1962 and 1972 approximately fifty percent of the examination papers submitted by
whites received a passing grade; for the comparable period, the black passing rate was six percent. Beginning with the winter 1973
examination on ten out of the previous eleven examinations, plaintiffs allege that approximately fifty percent of the examination
papers submitted by whites received a passing grade whereas the comparable figure for blacks was twelve percent. Finally, plaintiffs

.contend that since 1962 and apparently through the winter 1973 examination, seventy percent of the whites taking the Bar

examination eventuaily succeeded in passing while only twenty percent of the biacks eventually passed the examination. Plaintiffs’
Amended Complaint, PP 9-11, These figures were derived through informal monitoring of Bar examinations by black candidates.
befendants, claiming to lack any systematic data on the race of the Bar applicants, have not supplied any comprehensive
information on possible racial disparities between success rates on the Bar examination. They do, however, guestion the consistency
of plaintiffs’ statistics. Plaintiffs suggest that the dispute over the passing statistics should defeat summary judgment. For the reasons
to be discussed concerning the opportunity to discriminate, these differences do not pertain to genuine issues of material fact.

1. intentional Discrimination
Plaintiffs’ claims of intentional racial discrimination by the Board find no support in the undisputed facts. None of the

affidavits submitted by plaintiffs in response to defendants' motion for summary judgment reveal any specific instances of racial
discrimination. Plaintiffs appear to rely primarily on the differing passing rates for blacks and whites to support an inference of
intentional discrimination.FNS Even if these purported statistical disparities and the incidents outlined in footnote 5 were to suggest
the possibility of racial discrimination, the record shows without dispute that the Board neither discriminated nor had any
opportunity to discriminate, :

FNS. See note 4 supra. In the affidavit of Charles B. Marshall two incidents are recounted apparently for their possible
inference of discrimination. After the February 1971 Bar examination a group of blacks who had failed the test met with the Board to
discuss their grievances. Subsequently all the unsuccessful black candidates who had attended the meeting, except affiant Marshall,
passed the July 1971 Bar examination. Marshall suggests that his failure stems from his earlier, more intimate contact with the
Board. Marshall also asserts that after the February 1971 examination he met with a former Board member to review his deficient
examination. According to Marshall all of his examination books were marked with a small “c”. Upon inquiry the Board member said
the letter represented an administrative code. Apparently plaintiffs wish this court to construe the marking as meaning colored.
David Allen's affidavit relates the proctors' practice during the Bar examination of inquiring of all candidates their name and seat
number to check attendance. This procedure, plaintiffs suggest, could effectively be used to discriminate. There is nothing in the

.record to suggest, however, that the checking process has been used to gather racial information or that even if the pracess were so
used, that the Board had access to the data.

The alleged opportunities for discrimination have been canvassed previously. With respect to the availability of the master
lists containing the names of the examinees and their seat numbers, the affidavit of Pullen, Clerk to the Board, and the affidavits of




the Board members conclusively demonstrate that these master lists are never available to the Board. Moreover, the lists do not
identify the race of the examinees.

The supposed possibility that racial information could filter through to the Board from the attorney conducting the

haracter interview of the examinee is conclusively disposed of by the deposition of Board Chairman Gengerich. Board members
only become involved in the character review process where there has been an adverse recommendation. Gingerich could recall no
character review hearing held by the Board involving a black. Even if the Board were to have received racially identifying information
about black applicants in the character review process {and the uncontroverted evidence is that they did not} the Board stifl did not
possess the capacity to match candidate names with their seat numbers. Without this correlation, the Board lacked the opportunity
to discriminate. The same conclusion applies to any Board access to law school or preceptor records; moreover, such records would
not necessarily disclose a candidate's race. Likewise, when the Board members review papers in the review range they do not
possess either a candidate's*292 name ar any racial information and the review procedure does not present a feasible opportunity
for discrimination.

Lastly, plaintiffs argue that a black writing style could be gleaned by the Board and it assistants in grading examination
papers. This allegation of a discernible black writing style is wholly unsupported by the plaintiffs. in their interrogatory responses,
plaintiffs admit that they would not be able to discern a black writing style in Bar examination answers, but for unexplicated reasons,
they asserted that the 8oard had such an ability. Plaintiffs’' General Answers to Defendants' Interrogatories, P 35(b), (e). Each Board
member has specifically denied any ability to identify the race of a Bar examination candidate on the basis of handwriting or writing
style. Gingerich Affidavit, P 9; Dorsey Affidavit, P 8; Thompson Affidavit, P 8. The court accepts these uncontroverted statements as

true. See Tyler v. Vickery, 517 F.2d at 1093-95.

In Tyler v. Vickery, 517 F.2d at 1093, the court upheld the district court's grant of summary judgment in a case, very similar
to the one at bar, involving a challenge to the Georgia Bar examination based on racial discrimination. The Tyler court stated:

However, discriminatory motivation, even if proved, is not in itself a constitutional violation, Palmer v. Thompson, 1971,
403 U.S. 217, 91 S.Ct. 1940, 29 L.Ed.2d 438, and becomes so only when given the opportunity to manifest itself in discriminatory
conduct.

. That opportunity is not present in the conduct of the Maryland Bar examination.

The materials filed in this case concerning the summary judgment motion reveal that the Board has no opportunity to
discriminate in either the preparation, administration or grading of the Maryland Bar examination. As the affidavits of the Board
members relate, race of examinees is not known by the Board members. FNG The stringent procedures adopted by the Board,
related in the affidavit of Pullen and the exhibits filed therewith, conclusively insure the anonymity of Bar examination candidates
and concomitantly, the impossibility of discrimination. There is no genuine issue as to a material fact and the defendants are entitled
to summary judgment on the issue of intentional discrimination. Tyler v. Vickery, supra; Singleton v. Louisiana State Bar Ass'n, supra;
Harris v. Louisiana State Supreme Court, 334 F.Supp. 1289, 1304-07 {(E.D.La.1971). Cf. Feldman v. State Bd. of Law Examiners, 438

F.2d 699, 703-04 (8th Cir. 1971).

FN6. The affidavits disclose that “in extremely isolated circumstances” candidates, contrary to instructions, write their
names on examination books. Gingerich Affidavit, P 6; Dorsey Affidavit, P 5; Thompson Affidavit, P 5. Even with this knowledge of a
candidate’s name and seat number, the Board would not know anything about the candidate’s race. The only instance in which a
member of the present Board has known the race, name, and seat number of a candidate occurred when a candidate approached a
member of the Board during the examination and without prompting volunteered his name and seat number. The exarninee, who
failed the examination, was white. Thompson Affidavit, P 3. Since the winter 1972 examination, the Board has had a practice
generally to remain outside the examination room a precedure which would prevent any opportunity for any test site identification
of candidates’ seat numbers and race. Gingerich Affidavit, P 7; Dorsey Affidavit, P 6; Thompson Affidavit, P 6.

2. Inherent Discrimination

Plaintiffs also contend that a genuine issue of material fact exists with respect to whether the Bar examination, absent any
scientific validation, accurately measures an applicant's fitness to practice law. It is well settled that the appropriate standard of
review is whether the Maryland Bar examination bears a rational relationship to the state’s admittedly valid interests in professional
licensure. Schware v. Board of Bar Examiners, 353 U.S, at 239, 77 5.Ct. 752; Tyler v, Vickery, 517 F.2d at 1099-1101; Whitfield v.
lllinois Bd. of Law Examiners, 504 F.2d 474, 476 n.5 {7th Cir. 1974} {per curiam); Feldman v. State Bd. of Law Examiners, 438 F.2d
699, 705 (8th Cir. 1971); Chaney v. State Bar of California, 386 F.2d 962, 964-65 (9th Cir. 1967), cert. *293 denied, 350 U.S. 1011, 88
S.Ct. 1262, 20 L.Ed.2d 162, reh. denied, 291 U.S. 929, 88 S.Ct. 1803, 20 L.Ed.2d 670 (1968); Lewis v. Hartsock, No. 73-16 at 15-16
{5.D.Ohio, Mar. 9, 1976); Shenfield v, Prather, 387 F.Supp. 676, 686 (N.D.Miss.1974). That plaintiffs allege disparate racial impact




stemming from the Bar examination does not suffice to evidence a suspect racial classification and thereby trigger a strict scrutiny
analysis. Hunter v, Erickson, 393 U.S. 385, 391-93, 89 S.Ct. 557, 21 L.Ed.2d 616 {1969). As the Court recently stated in Washington v.
Davis, 426 U.S. 229, 242, 96 S.Ct. 2040, 2049, 48 L.Ed.2d 597 (1976): FN7

FN7. tn Washington the Court expressly rejected the contention that Title Vil standards apply in resolving a Fourteenth
Amendment equal protection claim.

We have not held that a law, neutral on its face and serving ends otherwise within the power of government to pursue, is
invalid under the Equal Protection Clause simply because it may affect a greater proportion of one race than of another.
Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the
Constitution. Standing alone, it does not trigger the rule, McLaughlin v. Florida, 379 U.S. 184 (85 S.Ct. 283, 13 L.Ed.2d 222} (1964),
that racial classifications are to be subjected to the strictest scrutiny and are justifiable only by the weightiest of considerations.

in contesting the validity of the Maryland Bar examination, plaintiffs do not question the use of essay questions.FN8
Plaintiffs appear to rely principally upon the affidavit of Dr. Richard Barrett, Director of the Laboratory of Psychological Studies and
Professor of Management Science and Director of the Division of Applied Psychology at Stevens Institute of Technology. The
substance, however, of Dr. Barrett's affidavit is that the Maryland Bar examinaticn as presently designed, administered and graded
does not comport with the standards for educational and psychological tests as published by the American Psychological
Association. Barrett Affidavit, Exhibit A. As the Court stated in Washington v. Davis, an employment test attacked on equal
protection grounds need only be rationally job related. 426 {).5. at 248-52, 96 $.Ct. 2040; Richardson v. McFadden, 540 F.2d at 748-
49. The standards of the American Psychological Association are not those used in applying the “rational relationship” equal
protection test. Or. Barrett's criticisms are at best indications of how the Bar examination could be improved and are not suggestions
of constitutional infirmity. See Tyler v. Vickery, 517 F.2d 1089, 1102 (5th Cir. 1975), cert. denied, 426 U.5. 840, 96 5.Ct. 2660, 49

L.Ed.2d 393 (1976).

FN8. The use of such questions on Bar examinations has been repeatedly upheld. See, e. g., Tyler v. Vickery, 517 F.2d at
1102; Feldman v. State 8d. of Law Examiners, 438 F.2d 699, 705 {8th Cir. 1971); Chaney v. State Bar of California, 386 F.2d 962, 964-
65 {9th Cir. 1967}, cert. denied, 390 U.S. 1011, 88 S.Ct. 1262, 20.LEd.2d 162 reh, denied, 391 U.S. 929, 88 $.Ct. 1803, 20 L.Ed.2d 670

(1968).

. In their response to defendants' motion for summary judgment, plaintiffs particularly question the validity of the Board's
cutoff passing scores. Maryland, as many other states, requires a seventy percent score for passing. See Maryland Board of Law
Examiners Rule 2(e}{1). The seventy percent requirement has been upheld as being rationally related to the determination of
minimum professional competency. Richardson v. McFadden, 540 F.2d at 749-50; Tyler v. Vickery, 517 F.2d at 1102; Shenfield v.
Prather, 387 F.Supp. 676, 689 {N.D.Miss.1974). As the court stated in Shenfield :

Once it is agreed that some minimum standard is permissible, the question becomes one of degree. . . . The 70% passing
requirement, which has been adopted by 16 of the 24 states whose practice is known to us, is a reasonable yardstick by which
competence . . . may be determined.

In their complaint plaintiffs also alleged that the Bar examination tests only legal memorandum skills, memory and
cramming ability. Yet as the court stated in *294 Lewis v. Hartsock, No. 73-16 (5.D.Chio, Mar. 9, 1976):

The state has a substantial interest in assuring that persons licensed to practice law meet minimum standards of
professional competence. The bar examination provides such a guarantee. Lawyers must be versed in the major areas of the law.
They must be trained in legal craftsmanship and capable of understanding legal writing, because knowledge of the law is
communicated primarily through writing. The faw itself is codified in statutes and construed in written decisions. The constitution
the Court applies today is a written document. The lawyer must be able to analyze facts to determine their legal significance. And
perhaps most importantly, the lawyer must be able to communicate the relevant facts and the applicable faw in writing. If he cannot
do 50, he will not be able to draft wills, contracts and other legal instruments for his clients, and he will not be able to adequately

defend his client"s interests in litigation.

Slip op. at 16-17. See Feldman v, State Bd. of Law Examiners, 438 F.2d 699, 705 (8th Cir. 1971); Chaney v. State Bar of
California, 386 F.2d 962, 964-65 (Sth Cir. 1967), cert. denied, 390 U.S. 1011, 88 S.Ct. 1262, 20 L.Ed.2d 162, reh. denied, 391 1).5. 929,
88 S.Ct. 1803, 20 L.Ed.2d 670 (1968); Shenfield v. Prather, 387 F.Supp. at 682, 689.

The court believes no genuine issue of any material fact exists as to whether the Bar examination is rationally related to the
state's strong interests in the professional competence of its attorneys. The essay portion of the examination and the MBE test a




broad spectrum of basic legal principles. The examination requires rapid legal analysis of fact situations and the ability to convey that
analysis in reasoned written form. These attributes are the hallmark of the legat profession. The defendants are entitled to summary

judgment on this issue.

. Conclusion .
For the reasons stated in this opinion, the court concludes:

a) that Pettit and Bettis must be dismissed as plaintiffs

b} that the remaining plaintiffs shall represent a class consisting of all blacks who have taken the Maryland Bar examination
and failed.

¢} that no genuine dispute exists as to any material fact and the defendants are entitled to summary judgment as a matter

of faw.

The court further concludes that an award of attorneys’ fees is inappropriate. See Alyeska Pipeline Co. v, Wilderness
Saciety, 421 U.S. 240, 269-71, 95 5.Ct. 1612, 44 L.Ed.2d 141 (1975); cf. Act of October 19, 1976, Pub.L. No. 94-559 (to be codified at

42 U.5.C. 51988},

Judgment will be entered separately.
D.C.Md. 1977.
Pettit v. Gingerich,
427 F.Supp. 282, 23 Fed.R.Serv.2d 96
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.45 Md.App. 682, 415 A.2d 606

Court of Special Appeals of Maryiand,
MAYOR AND CITY COUNCIL OF BALTIMORE et al.
V.

James CROCKETT et ux.

No, 1139,
June 12, 1980.

The Circuit Court, Baitimore City, Mary Arabian, J., granted summary judgment in favor of owners in action brought by city to
enjoin owners from maintaining for sale sign. The Court of Special Appeals, Thompson, J., held that ordinance which amended city's
comprehensive rezoning ordinance and which prohibited sale or lease signs on individual residence in those parts of city which had
been zoned residence and office-residence districts but permitted such signs within those districts on muitiple-family dwellings,
apartment hotels, and nonresidential buildings was unconstitutional.

Affirmed.

West Headnotes

' a'é KeyCite Citing References for this Headnote

=414 Zoning and Planning
=412l Modification or Amendment; Rezoning
S=4141HA) In General
¢~414k1158 Particular Uses or Restrictions
C=414k1159 k. In general. Most Cited Cases
{Formerly 414k167.1, 414k167}

Ordinance which amended city's comprehensive rezoning ordinance and which prohibited sale or lease signs on individual
residence in those parts of city which had been zoned residence and office-residence districts but permitted such signs within those
districts on multiple-family dwellings, apartment hotels, and nonresidential buildings was unconstitutional. U.S.C.A.Const. Amend. 1.

**607 *682 C. Laurence Jenkins, Jr., Asst. City Sol., and Michael A, Pretl, Sp. Deputy City Sol., of Smith, Somerville & Case, Baltimore,
with whom were Benjamin L. Brown, City Sol. and Richard M. Hartman, Chief City Sol. on the brief, for appellants. .

*683 Henry M. Decker, Jr., Baltimore, with whom were David K. Hayes and A. Dwight Pettit, Baltimore, or the brief, for appellees.

Argued before THOMPSON, LOWE and MacDANIEL, ).

THOMPSON, Judge.

On July 19, 1974, the Mayor of Baltimore approved Ordinance No. 701 which amended the City's Comprehensive Rezoning
Ordinance which had been passed and approved in 1971. The effect of the amendment was to prohibit sale or lease signs on
individual residences in those parts of Baltimore which had been zoned “Residence and Office-Residence Districts.” The
Comprehensive Zoning Ordinance had, prior to the amendment, permitted such signs. Curiously, the amendment permitted such
signs within those districts on multiple-family dwellings, apartment hotels, and non-residential buildings.

“1. One non-iluminated sale or lease sign for {each street frontage of the lot, not exceeding a height of five feet, and having an
area not exceeding six square feet. Far) multiple family dwellings, apartment hotels, and non-residential buildings. Such {such} sign
shall not exceed a height of eight feet if free standing, and shall not extend above the roof line if attached to a building and shall not
exceed an area of 36 square feet.”




James and Mary Crockett, appellees, *** posted a “For Sale” sign on the property. A violation notice was issued by the City and
when the sign was not removed the appellants, the Mayor and City Council of Baltimore and James J. Dembeck, Zoning
Administrator, (both together are hereinafter called the “City” and considered as one body) filed a bill of complaint in the Circuit
Court of Baltimore City seeking an injunction. The Crocketts filed an answer admitting all of the material allegations in the bill but

.ssening that the zoning ordinance was unconstitutional. The Crocketts thereafter *684 filed a motion for summary judgment and
the City answered claiming that there was a dispuie between the parties as to material facts.

A hearing was held before a master on March 27, 1979, at which time an affidavit of the Zoning Commissioner, James J.
Dembeck, was filed, ****

The file contained no testimony but several letters from community groups generally expressing the idea that “For Sale” signs in
neighborhoods undergoing racial transition could create panic selling. There were several letters from real estate interests,
expressing the view that it was improper to deprive homeowners of the means by which a substantial portion of home properties

are sold.
##%% The Court concludes there is no genuine dispute of the material facts.

FTTT Y]
“The Court wishes to take the opportunity to say that from its observations, the citizens of Baltimore generally are proud of their
City and it is highly unlikely that they will become victims of unethical panic peddling and resort to panic selling.”

The City failed to allege in its pleadings the only triable issue of fact which could possibly have permitted the ordinance to be
sustained under Linmark ; we affirm the *691 chancellor's grant of the motion for a summary decree. Our position is supported by
Harris v. City of Buffalo, 80 Misc.2d 561, 394 N.Y.S.2d 794 {1977). In that case Harris, et al. sought to have a city ordinance which
banned “For Sale” signs declared unconstitutional and the Court granted their motion for summary judgment stating:

“Even assuming the continued validity of that holding, (Barrick } however, the instant motion must be granted as the defendant City
has offered absolutely no factual support of its conclusory allegations concerning ‘block-busting’, ‘panic selfing’ and other
videntiary criteria upon which the Barrick decision and the City's position herein are founded.”

DECREE AFFIRMED.
APPELLANTS TO PAY THE COSTS,

Md.App., 1980.
Mayor and City Council of Baltimore v. Crockett
45 Md.App. 682, 415 A.2d 606

END OF DOCUMENT

450 U.5. 967, 101 5.Ct. 1485, 67 L.Ed.2d 616
Supreme Court of the United States

MAYOR AND CITY COUNCIL OF BALTIMORE et al., petitioners,
V.
James CROCKETT and Mary Crockett

No. 80-1138
March 2, 1981

Facts and opinion, 45 Md.App. 682, 415 A.2d 606.

Petition for writ of certiorari to the Court of Special Appeals of Maryland.

Denied. U.5.,1981
MAYQOR AND CITY COUNCIL OF BALTIMORE et al., petitioners, v. James CROCKETT and Mary Crockett
450 U.S. 967, 101 5.Ct. 1485, 67 L.Ed.2d 616

END OF DOCUMENT
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Now and then

by g james ﬂeniing

Dwight Pettit: Carter’s Md, man

Jimmy Carter’s “Mr. Big” In
Maryland's Alro-land is a vibrant,
voung fawyer, Alvin Dwight Pettit.
He will also have a key role in the
statewide campaign, beyond racial
lines. -

Pettit hitched up with Carter over
18 months ago, when the
‘Democratic candidate for president
was still *'Jimmy Whe?'' and when
most blacks were still very much
_ perturbed and undecided as to

whelther they would, or should,
support ¢ Georgia peanuts
farmer,

Pettit offered his support and
services, and refused pay,. except
for actual traveling an

‘trips to Plains, Ga.; held many
“skull” sessions with Carter and
his top aides and kept them busy
reading his position papers and
memos, - - .

. When Carter made his “ethnic
puri'y’’ slip, Pettit sent him a
' giFanhc telegram — a helpful

felegram -- continuing his support
and offering a plan to overcome the
criticism tha, broke over Carter.
Cost of telegram: $200.

When other Marylanders — the
big names and others -~ Jed & drive
to deliver the state p'rimag to
California's Jerry Brown, Pettit
stuck with Carter. Result:
Baltimore’s Seventh District gave 2
‘majority to Carter and left Pettit in
a most favorable position, as
wcompared with all others. -

The Carfer top eschelon has
shown appreciation for Dwight
Petlit. 1t consults with him often,

related
expenditures. He made several

assigngs him te many speaking
engagements outside .the city and
he was a floor manager ('‘whip")
for Carter at the New York Con-
vention, ,

“I was overawed at the con-
vention,” the Carter backer ad-
mits, *hut I learned a great deal.”

Asked what black peopie ghould
expect of Carter, he paraphrased a
sentiment from a Carter speechto a
group of black voters, that blacks
will receive from President Carter
“even ‘more than they expeet.”

Rellecting the attitude "of black
Georgians, who know Gov, Carter
best, Pettit is exuberant in his

-estimate of the candidate's past, his

present, and his future, He has no

deubts but that Carter will win next’

Navember, whether his Repiblican
opponent is Gerald Ford or Ronald
Rea'gan.

His only regret about being “'on

call” 'in the Carter campaign, he

-said half jokingly, is that */So many
of my clients think I am so busy
working . for Carter that 1 won’t
have {ime for them; so they take
their business lo some other
lawyer.” :

Alvin Dwight Pettit was born 31
years ago in Rutherton, N.C., was
graduated from; the Aberdeen, Md,
High School in 1965, from Howard
Ustversity in 1967, and {rom the
Howard Law School in 1970, He
lived in Silver Spring until he
moved to Baltimore City.

He was a “distinguished" Air
Force ROTC cadet while at
Howard, served in the Air Force
and wag discharged in 1878 with the
rank of first lieutenant, o

He began his professional lifeas a;
trial attorney jor the Small -
Business Administration in
Washington. Since then, he has
been admitted 10 the bars of the
Federal District Court of
" Maryland, the Marvland Court of
Appeals, the U.8. Supreme Court
and the U.S. Court of Claims. He isb
balso a member of the Nebraska
ar, : :

Peilit is a member and active in
the National Bar Association, the
American Bar Association, . the

-Monumental Bar Associationt and
the American Civil Liberties Union,
Heis a member of Kappa Alpha Psi
Fralernity,

He 'is married to -the former
Barbara Moore, a high school
teacher of French. They have two
¢hildren: Pwight Jr,, 5, ard
Nahisha, 3. "

Symbolic of the new breed of

lack lawyersis the fact that, while
Peltit was “up {ront" with and for
Carter, his law-firm partner,
Michael Bowen Mitchell, was also
Hup front” in 'lhe Jeity Brown
camp, and gets much of the credit
for inducing -Governor Brown to .
enter the Maryland primary.

Save for internecine warfare, it
appears that Baltimore and the
Democrats will be hearing more of

Alvin Dwight Pettit,

AFRO-ANERTCAN NEWSPAPER
Juky 31, 1976
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eventually help in prepaciog .«

: did extremely well oa te..
sion because of her artseatlation anc 1

puise.

Theodore Williams did nol fareas +. 4
on television as he does in live ded- .-
He peemed 1o be ill at ease on can - -

Essenhally
nol eritieal to [ < work=
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had the most o lose and the Jeast o g
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CHATRMAN Jobn H. Marphy 11 in the bome office execulive

suite greets Carter Campaign Co-Chairman A. Dwight Pettit and Georgia
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%L Evening Sap SLaff

‘A Dwight Pettit has anoounced he
{ -ann: came amid rumors
and new veleran Rep. Par-
fen J. Mitchell tired and will chose
to seek another term. He won his first
__hg Baitimore district

L EVE., DUN i«

scheduled a press conference

Bave arged im to seek another term,
rhkh-u?ldheﬁrdihik___h




Hooks was sentenced (o 16 monihs i
prison after he ‘pleaded guilty im]
1875 v embezzling aimoesi §$12,000
frem e pow-defunct Organization
jof Baltumore Cab Drivers. Pettit
! served as counsel to the group “three
or four years” while Hooks was pres-
ident.  JUN 9

I did aot see that relevant
and I wasn't asked about it.” Pettit
sabd yesterday. “That thing {the em-
bezzlement] occurred so long ago. In
my opinion . . . Ed was upstanding
I'd go to one of his and be'd be
working cn the cash register, puiting
stock on the shelves. In my opimion,
he was a hard-working, industricus|
businessman.” BVENING Sup

it said that over the vears hel

Hooks in 2 number of

business matters such as store

leases and felt no qualms about tes-
tifving in his behalf.

“I have known Ed and repre-
sented him over the wears,” Pettit
said. “I've sever knowa of anything
like this t¢ come wp. . . . I pever
heard of anything in the sireets of
hirs and narcotics.” '

Hooks contributed $200 fo Pet-
tit's cungressional campaign in Jao-
| wary, according o Federal Electios)
; Commission reports. :

year in 1974 W

reached for comment -
Hooks and 2 companion Were ar-

rested on June 30, 1985, by New Jer-

_sey state troopers after they were

stopped for 2 traffic violation on the
southbound New Jersey Turnpike,

bag containing 18 ounces of
: cocaine. The drugs had a
sirest value of anywhere from
$756,009 to $1 million, Czech said.

arrested with Hooks was Melvin







Democratic Candidate for State's Attorney ./ Baltimore City

FOR 1MMEDIATE RELEASE

Good News, a black publication with a cinculation of more than 30,000 in

Baltimore's black communiiied, had urged bfack voteas tv support Anfon Keating

in the Democratic Primany fon Stnte's Aitomney.
In o front page editfornial Good News said, "Be sure Zo vote o Anfon Keating.

Give hilm the

biggest vote we can get out. 1t is the only way fo stop the racisz

campaighen and incumbent WiLLiam SLLAHer."
The editorial went on o say that even though thene is a bfack candidate

in the Race,
His campaign

A. Dwight Pettit, "Petiit started oo fate and with too Little money.
manager and close associates have done a very poon job of selling him."

The paper concfuded that Mr. Keating is the onfy viable eandidate againsi Mr. Swisher.
The editorial also pointed out that Mr. Keating has a hecord of fainness and
capability, and that he has actively sought the Support of the bfack community.
Mr. Keating said that he L& pfeased fo have neceived the papen's endorsement
and that he believes he wifl recelve substantial support in the black community on

efection day.

"1 have

campaigned in zveny area of the cify and 1 feef thaf vofens have

goiten my message that mone vigorous and capabfe prosecution of crime is needed.

This need 43

apparent in black and white neighborhoods ;" he 4aid.
-30-
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HIGHLY RESPECTED — Shown at recent ceremonies at the  Mrs, Enolia P. McMillan, president of the NAACP3
University of Maryland School of Law during presentation of  Kelly, law dean; C. Edward Hitchcock, president of BALSA 7
a NAACP life membership plague to the Black American Law  Edward Laing, an associate professor on the faculty: and A,
Students Association are; Larry 8. Gibson, attorney and law  pywight Pettit, president of the Monumental Bar Assos
professory Rep. Parren J, Mitchell; Judge Joseph C, Howard .
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7th Distriet L

race is

too fluid
to predict
Cummings is viewed

asleader, but 4 others
may not be far behind

By WiLLiam F. Zorzi JR.
BUNSTAFF

With just two days left be-
fore Tuesday's historie pri-
mnary eclection to succeed
Kweisi Mfume in Maryland's

7th Congressional District, .

the record-breaking field of

27 Democrats sceking the .
party’s nomination remains .

extremely fiuid.

Del. Elijah E. Commings,
the Maryland House speaker
pro tem, is the perceived
fron{-runner, having cap-
tured some key cndorse-
memnts, including that of the
Ballimore Afro-American
newspaper Friday, and hav-
ing raised more than
$220,000, nearly twice that of

~the next nearest candidate.

!

T Mr. Cummmings has used
that money to buy the addi-
tional name recognition that
this three-month, winter-
time primary requires,
dumping the money into a
television ad blitz and a flood
of direct-mail pieces, the
scale of which no one else has
touched.

But the four-term West
Baltimnore legistator contin-
ues to look over his shoulder
— at & handiul of candidates
who have the potential to
overtake whatever lead he
may have with voters. Candi-
date polls cousistently have
shown five candidates jock-
eying for hirst place, with a
huge percentage of voters in
Ballimore City and Balti-
more County still undecided.

The Rev. Frank M. Reid
111, the powerful pastor of
Bethel African Methodist
Episcopal Church and May-
or Kurt L. Schmoke's step-
brother, continues to dog
Mr. Cammings in this free-
for-ali, as do Bsliimore
County Sen. Delores G. Kel-
ley, Ballimore lawyer A.
Dwight Pettit and Baltimore
Register of Wills Mary W.
Conaway (based almost
solelyon  [Sec Seventh, 4¢)



Delor.es

Ka:

Cumimings is pemewed to lead the pack
two days\befm ¢ gmmmy campaign ends

{Seventh, from Page 1¢}

her citywide name recognilion).
There are other strong con-
tenders, each with his and her
dedicated constituencies, includ-
ing three olher members of the
Maryland House of Declegates,
three olher ministers and a few
impressive new voices that have
emerged since Mr. Mfume de-
clared Dec. 9 that he was leaving
Conpress Lo head the National As-
sociation for the Advancement of

. Colored People,

‘The variables still in play at this
late date make the race nearly im-
possible Lo predict, even for the
most skilled handicapper, given
the size of the field, the expected
voler turnoul of Jess than 25 per-

cent (about 50,000 voters) and the.
possibility of rain Tuesday (which

couid further diminish the vole).
Those faclors keep the field vol-
atile, allowing for the chance of a
win by hopefuls who are reporied-
Iy not high in the polls at this point
— candidales such as Del. Xen-
nelb C Montague Jr., a third-term
legislator from Northeast Balti-
more wilhi a loyal following or
even newcomer Traci K. Miller, a
city prosecutor who hins captured
the altention of the political es-
tablishment and connecled with
voters everywhere she speaks,
“You could do it with 5000

votes,” satd Del, Clarence Davis, a-

four-term East Baltimore legisla-
Loy who also is running.

il remains anyone’s race, o
numbers gatne dependent largely
on the winning campaign's ability
to ensure, that volers make it to
Lhe polls— and vote Lhe ripht way.
.. "Like they say, IU's not, over till
the polis close,” said Julius Hen-
son, Mr. Cwmmings' campaign

“You could dp it with
5,000votes.”

Del. Clarence Davis, oncof 32
candidates in the 7th District,on
the possible margm of victory.

- manager.,

The contest has been extraor-
dinary from the start, beginning

" with Mr. Mfume's stunning news

that he was stepping down, mid-
way through his fifth term.

Even on a legal, technical level,
Mr. Mfuine's sudden exit was
groundbreaking.

It required emergency legisia-
tion {o be passed by the General
Assembly in January to combinea
special primary election to fill his
scat with the state’s previously
scheduled March 5 presidential
primary. Without the change In
law, two separate primaries would
have been required.

Winners from the field of 27
Democrats and five Republicans
in Tuesday's election will compete
April 16 in a special general elec-
tion —likely L0 be o mere formality
for the Democralic nominee — to
determine which of them wijl il
the last nlne months of Mr.
Mfume's Lerm. Those winners also
would face cach other — unless
they declined the nomination,
considered highly unlikely — in
the Nov. 5 general election for the
two-year congressional term that
bepgins in January. .

In the three-mmonth sprint from
Mr. Mfume's announcement to
the Mareh 5 primary, the race has
pitied lepisiator against legislator,
clergyman  against clergyman,
Eastside against Westside, and

cily against county.

“The political lendscape of
Maryland will never be the saine
after this,” predicted Del. Salimea
S. Marriott, another West Balti-
more legislater in the race.

One of the more curious turns
has been among the city minis-
fers, whose endorsements and po-
liticatl activism were critical to the
wi of Mr. Mfurne in 1986 and thal
of his predecessor, Parren J.
Mitchell, who becarne Maryland's
first black congressman in 1970
when he defeated the machine-
backed nine-Lerm incumbent.

This year, the Interdenomina-
tionat Minlsterial Alllance, tradi-
tionally the most politically influ-
eniial of the city’s groups of clergy,
and the bulk of other minister
groups threw ibs support behind
the Rev. Arnold W. Howard, a
West Baltimore poastor.

Politically, ihe weight of Mr.
Howard's endorsements could
counteract the zealous support of
Dr. Reid, whose congregation at
Bethel is said to number 10,000.

And there are two othier minis-
{ers whose names wliii appenr on
the ballel: Bishop Theodore M.
Williams Jr., a Rondnlislown pas-
tor; and the Rev, Medgar L. Reid, a
West Baitlmore pastor who quiet-
Iy dropped oul of the race Tues-
daey, though his name still will ap-
pear on the bailot.

But attempting Lo make a real-
istic assessment of the ministerini
faciors could be risky.

“Al least a dozen people who
are very nuctlve in different
churches in the city have told me
they are not golng ty vole Jor a
congressional candidate in the
Tth,” snid Batbora E. Jackson, the
city clection administrator. *They
said they know all of Lthe mninisiers,




"tion righis organizations have’

and rather than choose one,
they'd rather not vote for anyone
for Congress.” .

Separeling church from siate,
the opportunity te seize 1he con-
gressionnd chance of a lifetime —
one that resulled in this cattle call
of candidales — also has shat-
tered political alliances and split
cndorsements.

For instance: )

= Organized labor - which in
the past has supported each of the
six elected officinls in the race —
split in & floor fight at the stote
AFL-CIO’s endorsement meeting
between supporters of Mr. Cum-
mings and Dr. Reid. Loabor ended
up not endorsing in the 7th Dis-

trict roce, leaving individual

unions free to suppert the candi-
date of their choice.

‘e The Baltimore City Lengue of
Environmental Voters “endorsed”
four of the elected officials — Mr.
Cumgnings, Ms. Kefley, Ms. Mar-
riott and Mr, Montague. Andinits
announcement the political com-
miltee of environmental aclivisis
also acknowledged, but stopped
just short of endorsing, Ms. Miller.

s Women's groups and sbor-

tended to back one candidate — if
ony, in a primary — but the sup-
port is divided in this race.

Mr. Montague is backed by the
National Abortion Rights Action
League, the political arm of the
national aborlion rights move-
ment. Ms. Marriott has been en-
dorsed by the National Orpaniza-
tion for Women. And Ms. Kelley
has won supporl from three ns-
tional womea's groups that either
are or ¢control political actfon com-
mittces - EMILY's List, the Woin-
en's Campaign Fund and the Na-
tional Women's Political Caucus. .

= Political organizetions -also
have been all over the map,

The Third District Metro Or-
ganizetion, based in Mr. Monta-
guc’s Northeast Bajtimore legisia-
tive district, is backing Ms. Kelley,
the counly state senator. The Jo-
cal and state elected ofMficials from
Catonsville, in Ms, Kelley's politi-
cal back yard, are Lacking Mr.

r

. Cummings, while Baitimore Coun-
t¥ Executive C. A. Dutch Ruppers-
berger I11is behind his senator.

' And the cily's Eastside Demo- |

cratic Organization undercut the
potential support of Mr. Davis af-
ter its leader, state Sen. Nathaniel
J. McFadden, dropped from the
race and threw his backing to Mr.,
Cummings, from the Westside.

s Legisialors themselves are
divided.

Maryland House Speaker Cas-
per R, Taylor Jr. is behind Mr.
Cummings, his speaker pro lem,
as is much of his Jeadership team
- even though three other candi-
dates are Hotise members. In fact,
D¢l Howard P.. Rawlings, chafr-
man of the Appropriations Com-
mittee, and state Sen. Ralph M.
Hughes are solidly behind Mr

Cummings, although the two men

and Ms. Marriott are from ihe
same West Baltimore disirict,

And state Sen, Barbara A. Hofl-
man, chalrwvoman of the poweriul

. Budget and Taxation Commitiee,

is _solidly behind Ms. Kelley,
though all three of Ms. Hoffiman's
42nd District dejegates — Maggie
L. McIntosh, Samuel I. Rosenberg
and James W. Campbell — are
supporting Mr. Cummings.

= Mr. Schmoke has a sumber of
allies and close friends in the race
but was saved the awkwardness of
having {0 choose among thein by
endorsing Dr, Reid, who is family.
While the mayor himself has been
visible, evidence of his consider-
able political organization has not.

Yet, despite all the political Lu-

+ mult, the race has been a firly

clean fight and, despite the size of
the field, it has left officials end
community activists pleased with
the number of talented eandi-
dates seeking public office.

“A lot of people are concerned
{hat we have s0 many pecple run-
‘ning,"” said Marvin L. Cheatham,
president of the cily c¢lection
board. “But when you Jook at the

“¢erop of qualified candidates, I

think it speaks well for the Tih Dis-
tricl. It's just nol an easy choice.”

U\
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Candidates on stump
2 days before primary

By Jonn RivERA

ARD WiLLiaMm F. Zorzi JR.
SUNSTATP '

. The campaign for the 7th
Congressional District seat
moved yesterday from the
streets to the sanctuary as

candidates went to church .

to worship and to drum up
support, for tomorow's pri-
mary eleetion.

The day began eaily in
churches in Baltimore city
and county, included various
types of contact with volers
and ended with calls to sup-
porters, urging them to vote
and reminding them of com-
mitments to staff polling
places tomorrow,

Del. Clarence Davis and
Traci K. Miller, the cily pros-
ecutor who is running in her
first election, each attended
four services yesterday,

Ms, Miller started before 8
am., visiting eiurches onthe
Weslside — Concord Bap-
tist, Wayland Baptist, Mount
Pisgah Christian Methodist
Episcopal and Providence
Baptist.

“We were all over the

place,” Ms, Miller said, “We

knew we had to go toalot of
churches because it was the
Sunday before the eleetion.
... The folks who go to church

byandlarge vote.”

Mr. Davis began yester-
day at Mount Tabor Baptist
Church and ended with the

-evening service at Mount

Pleasant Baptist Church,
both in East Baltimore. Al-
though he spoke at Mount
Tabor, Mr. Davis 3aid he had
reservations about can-
paigning in churches.

*1 always have had a

strong sense of the separa-

tion of church and state bhe-

1 cause poalitics is somehow 56

uhclean that you somchow
do not wani to mix Caesar
with | See Seventh, 28)



{th District lmpeﬁils gﬁeﬂd day in church

[Seuenth, from Page 18}

Jesus,” he sald. *1 simply asked
people for thelr prayers — not for
thelr votes.”

Al New Shlloh Baptist Church
In West Baltimore, the festured
speaker was former Rep. Kwelsl
Mfame, who resigned the 7th Dis-
triet sent to take over the presi-
dency of the Natlonal Association
for the Advancement of Colored
People.

Mr. Mfume, who has not made
- an endorsement, did nol mention
the clection to determine his suc-
cessar in his 30-minule sermon; in-
stead, e focused on the mission
and future of the NAACP,

The scene in the vestibule of
New Shiloh was similar (o that in
many of the large Afrlcan-Ameri-
can congregations in Lhis distriet,
71 percent of whose residents are
. black: Representatives of several

of the compaigns handed out liter-
ature before and after the service.

Althougly no political plugs
were made from the pulpit, the
Rev, Frank M. Reld 111, pastor of
Bethel African Methodist Episco-
pal in Wesl Baltimore and one of
the candidates, did lead the New
Shiloh congregation In an opening
prayer. Then, he rushed hack to
Bethel, where his slepbrother.
Mayor Kurt L. Schmoke, and rep-
rescntatives of Iabor ovganiza-
tions who have endorsed him at-
tended the 11 a.m, service,

"We worshiped ... as a family,”
Mr. Reid said of the presence of
the mayor, who also has endorsed
him. “3 was as much a family
¢vent as a political event.”

The Rev. Arnold W, Howard,
pastor of Enon Baptist Church In
West Baitimore and a candidate,
put his campalgn on hold yester-
day. After preaching on Abraham,
“the man who calied ot God,” he
briefly stopped by his campalgn
oflice before heading for Sunday
dinner with his wife and children.

“1 was doing what 1 normally
do,” Mr. Howard said, ¥[The cam-
paignj doesn’t change Lhe order.
ghurch and family, that's my Sun-

ay‘" -

Del. Eljah E: Cummings at-
tended his home church, New
Psalmist Baplist downtown, and
then went to the First Apostolic
Faith Church In” Enst Baltimore,
where the pastor, Bishop Franklin
C. Showel, endorsed him.

In the two months he has cam-
paigned, Mr. Cummings said, -he
has aottended services at 27
churehes: “In the black communi-
iy, the chureh is very significant™
because attending the services
“allows people.to see you, greet
vou, talk to you after Llie service.”

State Sen. Delores G. Kelley, a
Baltimore County legislator, be-
gan the day by atiending services
at Grace AME Church in Catons-
vilie. Laler, she and Baltimore
County Executive C:A. Dutch

Ruppersberger Il made n midal-
ternoon foray into DBalthmore's
Chinatown on Park Avenuc to
greet voters at the Chinese New
Year street celebration.

By nightfaill, she had returned
to the phones, calling volunteers
and supporiers.

Attorney A, Dwight Pettit also
received a personal endorsement
Trom a minlster vesterday — the
Rev. Melvin B. Tuggle 1t of East
Baitimore's Garden of Prayer
Baptist Church.

“Tell your cousins ... tell your
neighbors that Dwlight Pettit was
here,” Mr. Tuggle saild, peinting to
the candidate and his wile, Barba-
ra.

-Del. Saiima Stler Merriott at-
tended the 8 a.m. service atl Mount
Lebanon Baptist Chureh and
went on the air afterward with the
pastor, the Rev. Olin P. Moyd, who
haesaradio show.

Del, Kenneth C. Montague Jr.
spent the day going door to door
in the Woodmoor arca of Balii-
more County and in kMount Ver-
non, Hampden and Ednor Gar-
densinthe city,

“I"ve grot Lo hustie for voles, and
this is the style Fve always used,”
Iir. Montague said. “Of eourse, it's
a jittle different this time — be-
cause it's like zero degrees oul
there.”

Sun  staff writer AMarilyn
McCraven conlributed io this arti-
cle.
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@ating for State’s Attom

In 1974 William A Swisher was an ohscure law-
- yer wurzed by the machinations of {wo aging politi-
cal bosses and a campaign tinged with racism into
. state’s atterney, at the expense of a very qualified
black imcumbent, Since then, he has kept fhe
) tartal mill churning and has made improve-
" ments at the disiriet court level But be has shown
litte leadership, preferring to pofitick while others
~ ren bis affice, thus earning the low esteem of some
. Judges. He has exhibited a relnctance bordering on
+ digdain for tackling political corrnption. Mr. Swisher
* has grown little ia office. With 2 more qualified a}-
-, termative avaliable, be deserves retirement. -
1 Mr. Swisher faces two i the Demo-
eratic primary, A. Dwight Pettit and Anton Keating.

" Mr. Peitit is 2 personahle, epergetic young black

lawyer, a man who, we belisve, has a political future
 Demepaats W ight soppt K Ny Balimo.

¥ a0
reans, black and white, who were justifiably shocked

at the way Mr. Swisher went abont defeating Milton

- B. Allen m the 1974 Pemocratic primary, no donbt
. feel a Pettit viclory next Tuesday world right a
. wrong done to the city’s black citizens,
- Yet, ve believe; supporting a candidate just be-
. cause be is black wowld be as wrong as supporting 2
umdaizjustbmmhekwm%dosowﬂdhe
. to faH into the trap of racial polarization. In a city _
whareraualhm-monyandm—mmlpoliﬁcssmd

. he wonld do 20 in bis power—

hethegoalufevuydhzen,moffceshaddbe&e )
exclusive preserve of one race or the other.

m&mmﬂmlmemy'sblacksamm-
der-represented in the upper reaches of local gov-
enunent and awaits the day when blacks and whites
ean comnpete for raajor office solely ob the basis-of
qualifications, Through the years, we bave supperied
blick, candidates on manyoccasims.mclndmgm )
" Allen in 1970, when e won the state’s-atforpey’s off
iee, and in 1974. We arged Mayor Schaefer m1975to
consider 2 Flack on bis ticket for citywide office, a
; Yetmehepmdm of candidates mast

ons of candidates
over considevations of race. Anton

Keating clearly is 2 more experienced lawyer than
Mr Peitit. In tine years as a prosecutor and a de-
fense counsel, he has built an escellent reputation as
. trial lawyer. He is thoronghly familiar with the -
'criminal justice systern and is sepsitive to ‘the in-
equities tingering there from this nation’s decades of
official racial dostity. Mr. Kea record snggests
the state’s attor-

pey has considerable power—to see thet jostice fn
BﬂhmmwasmuaﬂyhhniNmbmgintheKeaﬂng
reomdsuggeststhat BaHimore's blacks have-any-' .
to fear from hirx. He would be 2 fair and fm- .

28d oould also stand up to the

mmblepdmulpr?gsthrmupwaswe’s

The Award Winaing Nt_a'u's‘paper

8A % Friday, §eptember_§_. 1978

Itmbeumnolota

’ Jhepossib!emwmntamawr.aﬂuemmm _ R

Ry’siﬁemﬂlmdoamesmtz '3 ATy,
Toogiten regarded merely as the head of an of fice

which presecutes alleged cmnmals, he is actnally -

much, much more,

* The State's Attorney has & major vdice i deciding
which perscis who are suspected of erime should be

i prosecuted and which, if amp, should nat be. §1 is he. or

t&wsewhomhezppoims.whomake—orre{we:o

make — “plea bargains™ by which criminals can get .

ligher mmishments than would otherwise be possible.

. AState’s Attorney can initinte and CITY out - OF fo-

frain trom doing either - investigations of suspicious

sitnations in both official and private activity in the '

dy. |

Effectiveness of the evcr-presm: war agamsL -

crime, including “white coltar™ erime, dependdslargety

upsn the vigor, skill and imspartialicy of the State's At-

tormey. Therelore the choice of a Despocraric nominoe

tor this prsatiom {2 Repubdican aspirant is unoppesed) |
15 critical for (he commwnity. .

deumuwas ma;nawered by tw pnlmcal hmas. hoth

- of whom have since died, and his administrativa can be
described as, at best, Tackhister. Especially inthe area
of white coltar crime, he has shown little activity, tak-
tng refuge iv unpersuasive arguments that hisfacilities
are oo lmltod and that federat otﬁmlsdomimw—
atesufficientty.

Mr. Pettit is 2 young, rcpmable Mack fawyer who
entencd the contest late, largely at the urgence of some
black leaders. He has demaonstrated political acumen
bt his qualifications for the job are greauly outweighed
by those of Mr., Keating.

Kealing has served an both sides of criminal law -
9ml&miel"sanmm For four )enrs[ho was an As-
sistan Attorney —a proseculor of aHeged crim-
inats. For three years he has been on the Public -
Defenders staft — a defender of alleged criminals, He
Enows1he stratagems by which some criminal fawyers -
Ly to 0w smart justice; also the devices sometimes
used by ever zealops palice and prosecutors. He has

. demonstrated ahility o fail both,

Beyond c¢hat, Mr. Keating has presented ideas
which ezn make {he State’s Attorney's affice 2 much
mine abert, elfective, widr-mnnhq.:imrum:-nr gLimse -
erime, including white eollar erinme, than it has bren
during the past four years. Ie should be given the pow. .
efmputihr-mmvmm!rcu K :
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' YouTube - ADwight Pettit - Windows Internet Explorer

" Sl 53 hitp://www.youtube,com/watchtv=zvifpTzWir

Go gle  a dwight pettit \ -" Search * {+ QD 0+ D o+ | B2 Share~ 51 v Sidewiki * ¥ Bookmarks+ | "% Check + 3a Translate = ' | AutoFill = Q L] Q dwight
r You . g .. » v F -
o == | * ¥ YouTube - A.Dwight Pe.,. e Acer.com Worldwide - Sel... A J

a dwight pettit Search Browse Upload Create Account  Sign In
A.Dwight Pettit
RadicOneBmore = B videos Subscribe
Our Kids When Accidents
Happen [Part 1 of 4] -
Accidental” Injunes
Our Kids When Accidents
Happen [Part 3 of 4] -
Our Kids When Accidents
Happen [Far! 4 of 4] -
Our Kids. When Accidents
Happen [Part 2 of 4] -
‘ rest in peace baby p! 3000
: . ,
P mm® 008/047 wx @ & I s WED
. Bioskincare
RadioOneBmore — — Accidental Injuries, Serious Traffic (DWI & ¥ 27 ¥ =
DU, Madical Malpractice, Criminal, and Wrongful Death Attorney views
&) Internet | Protected Mode: C
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DEIEGRECATION POLICY

Adogied by the Harford County
Board of Education

Aagurl 1y 1950

The Board of Edusation sl Harinrd County appoin Cittawns'
Conaulsant Commiibes of thirty five membars in July, 1958, o stwly

the problems lavelved in the dusagrugation of Harferd County schosls,

Thia Gommittes mel In fagust, 1938 snd Appointed subsemmittecs Is
midhe inbemaive sbadies of suverai phases of this prodlem, The full

tam

ee huld itn Final mosiing on Fubruary 27, 1996, heard subs

0 of the problem, and

weation fer Harfurd
Paee may maks individusl

fliem bw o adinitied te & anhial

e Beens B ik, and A R EeiBRE W

ey e e

fion i arzordants weh

Seplasber 13, 1959

apt And in secordances with

poalu| sllvetive fer the athoul year

ol Cdanating b ith raguiss Mareh

Jurd of Bdutstion, o traneler

Pettit v. Board of Ed.
of Harford County
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Pettit graduated from Howard University in 1967
and the School of Law in1970.

That year, he began his career as a trial
attorney for the Small Business Administration
under President Richard Nixon.

He was discharged from the Air Force in 1971
having attained the rank of 15t Lieutenant.
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Pettit v. United States

- In 1973, A. Dwight Pettit filed suit, on behalf of his
father, in a discrimination lawsuit against his employer.

- The Court of Claims ruled that Government employees
are entitled to back pay when they prove but for specific
racial discrimination, they would have been promoted.
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Pettit v. Board of Examiners of Maryland

* A group of Blacks who had failed to pass the Maryland bar exam brought

a class action suit, claiming the exam violated their Equal Protection rights.
*“I was upset [because] only one Black at a time was being passed.”

* The court held that there was no discriminatory intent, but in response to
this and other suits, the Board of Examiners changed the test which led to
higher Black passage rates.



Mayor and City Council of
Baltimore v. Crockett

In 1980, there was a city-wide ban on all lawn
signs.

Pettit, representing James Crockett, a realtor and

homeowner in Baltimore City, challenged this
ordinance.

The ordinance had passed nine years earlier in
order to remedy a panic selling situation.

The ordinance was found to unconstitutionally
limit free speech.






POLITICS

- 1974 ~ Carter offered Pettit a position on his
= campaign staff.

1976 ~ Pettit appointed to National Democratic
Party Complicnce Commission after Carter was
elected President.

1978 ~ Pettit ran for Baltimore State’s Attorney
office. Lost to incumbent Swisher.

1984 ~ Pettit ran for Maryland'’s Seventh District
congressional seat. Ending campaign to devote
more time to Jesse Jackson's presidential campaign.

1996 ~ Pettit ran for Maryland's Seventh District
congressional seat. Lost.




A. Dwight Pettit
Author



